
In the 14th Wardyński & Partners 
Yearbook, we examine a full 
range of legal topics. We 
move from the macro to 
the micro scale: from space 
technology and nuclear energy 
to internal investigations, 
new employee entitlements, 
and railroad boom barriers. 
We write about what works 
well and what needs 
improvement. We discuss 
new legal approaches to 
M&A transactions and urban 
planning in Poland. We 
write about amendments 
to the law that businesses 
should pay attention to. 
We suggest how clients can 
cope with evolving factual 
and legal circumstances 
in the year ahead.
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S Wardyński & Partners has been a vital part of 

the legal community in Poland since 1988. We 
focus on our clients’ business needs, helping 
them find effective and practical solutions for 
their most difficult legal problems. 

We maintain the highest legal and business 
standards. We are committed to promoting 
the civil society and the rule of law. We 
participate in non-profit projects and pro 
bono initiatives.

Our lawyers are active members of Polish 
and international legal organisations, gaining 
access to global knowhow and developing a 
network of contacts with the top lawyers and 
law firms in the world, which our clients can 
also benefit from.

We apply best global practice in law firm 
management. We continually improve the 
firm’s operations, to our clients’ advantage. 
We hold PN-EN ISO 9001-2015 quality 
certification for legal services.

There are over 150 lawyers in the firm, serving 
clients in Polish and English, but also, through 
our language desks, in Czech, French, 
German, Italian, Korean, Russian, Spanish 
and Ukrainian. We have offices in Warsaw, 
Kraków, Poznań and Wrocław.

We advise private clients, startups, clients 
from the construction industry, energy 
and energy-intensive industry, retail and 
distribution, maritime economy, rail and 
aviation, media and advertising, automotive, 
healthcare, manufacturing, agriculture, 
sport, transport and logistics, defence, food, 
pharma and FMCG.

We share our knowledge and experience 
through our portal In Principle, the firm 
Yearbook, the blogs newtech.law and 
HRlaw.pl, lively commentary on the Public 
Procurement Law and the GDPR, the scholarly 
journal In Principle: Legal Studies and 
Analyses, and numerous other publications 
and reports.
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Dear Readers,

In the 14th edition of the Wardyński & Partners Yearbook, 
as usual we present a full cross-section of topics. We move from 
the macro to the micro scale: from space technology and nuclear 
energy to internal investigations, new employee entitlements, 
and railroad boom barriers.

We write about what works well, such as proceedings in 
procurement disputes before the National Appeal Chamber, and 
what would be worth improving — even with modest effort and 
resources. (Taxes!)

We describe how EU law deals with issues of sustainability, 
patients’ rights, and competitiveness in the internal market 
 — and what side effects can follow from the Union’s decision to 
get involved in these areas.

We talk about arbitration with the chair of the arbitration 
council of the largest arbitration court in Poland, and seek some 
of the possible drawbacks of this method of dispute resolution 
(the advantages are much easier to find).

We dispel certain myths surrounding attorney-client privilege 
(it doesn’t work the way it does in the movies — and not as many 
people imagine).

We write about best practice — and worst practice — in eco-mar-
keting and when seeking trademark registration for the titles of 
video games. (And along the way, we invite you to play a game.)
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We discuss new legal institutions in M&A transactions and urban 
planning in Poland. We write about the risk of court disputes 
over ESG, and — in the “E” part — overlapping criminal and 
administrative liability in environmental law.

We advise how to cope with new factual and legal circumstances. 
How to ensure business continuity after a corporate split or 
merger? And will artificial intelligence soon be making hire-and-
fire decisions about human employees?

We have something of interest for sponsors of clinical trials, and 
for parties to securitisation transactions.

We write about amendments to the law that businesses should 
pay attention to, although we can’t cover all the major changes. 
With our timetable, we couldn’t wait any longer for the final 
version of Poland’s Whistleblower Act. Instead, we examine the 
promised new, streamlined pre-pack bankruptcy procedure, 
although it will be a couple of years before it becomes a reality. 
We also dig about in the omnibus reform package for the 
financial industry, nicknamed the “vegetable patch.”

Heeding the responses to a survey of our readers, this year we 
have taken a fresh approach to the format and graphic design 
of the Yearbook, while keeping the elements of “legal design” 
which drew positive feedback. We are curious to learn your 
impressions of our new look.

We hope you enjoy reading the latest Yearbook.

The Editors
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Implementing projects 
for the European 
Space Agency 
 — a Polish contractor’s 
perspective

Recent years have seen rapid growth 
in the space technology sector around 
the world. This includes both traditional 
“Old Space” programmes, devoted 
mainly to research and defence purposes, 
dominated by the public sector, including 
state space agencies, and “New Space,” 
a segment developed by private 
companies (e.g. Elon Musk’s SpaceX) 
seeking commercial applications of space 
technologies. Polish companies are also 
getting in on the space boom. What should 
a Polish contractor participating in a 
project for the ESA take into account?



For more articles on this topic,  
please visit the In Principle portal:

new technologiesaviation

Agnieszka Kubowicz
Aviation practice,  
Dispute Resolution & Arbitration practice

Maciej Zych
adwokat, partner, Aviation practice,  
Dispute Resolution & Arbitration practice

http://codozasady.pl/en/c/new-technologies
http://codozasady.pl/en/c/aviation
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The domestic space industry is growing faster and faster, and a ma-
jor driver of this growth is the European Space Agency, which Po-
land joined in 2012. The flight of Polish astronaut Sławosz Uznański 
to the International Space Station as part of an ESA mission, sched-
uled for the autumn of 2024, will be a shining moment for the 
fledgling Polish space sector, while highlighting the role played 
by the ESA.

The Polish space sector now works for New Space companies 
as well as other public space agencies (including NASA and the 
Polish Space Agency — POLSA), but ESA programmes remain a key 
source of procurement, where Poles usually (but not always) act 
as subcontractors. Participation in an ESA contract, including as a 
subcontractor, is governed by a distinct set of terms and conditions 
developed and regularly updated by the agency. The latest version 
is dated July 2019 and includes separately:
–	 ESA Procurement Regulations and related Implementing In-

structions
–	 General Clauses and Conditions for ESA Contracts.

What is ESA, and how does it work?

Before examining these contract conditions, we should first glance 
at the legal status of the agency itself, which significantly affects 
the way it operates. First it must be emphasised that the ESA is not 
an organ or creation of the European Union. The agency was 
established under the European Space Agency Convention, signed 
in Paris on 30 May 1975, and one of its founders was the Swiss 
Confederation, which has never been a member of the European 
Community or the European Union. Today, the ESA Convention, 
and as a result the ESA too, has 22 member states, including 19 EU 
members plus Norway, Switzerland and the UK. One consequence 
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of the agency’s non-EU pedigree is that its method of operation is 
not governed by EU law, it is not funded from the EU budget, and 
it is not managed by EU bodies such as the European Commission.

Although under Art. I of the ESA Convention the agency has its 
headquarters in Paris, the ESA is not an organisation established 
under French law. The ESA derives its legal personality directly 
from Art. XV of the convention, which also provides for judicial 
and enforcement immunity for the agency and its personnel. The 
ESA is thus an intergovernmental organisation (IGO) established 
by a treaty entered into by national governments, much like the 
European Union, the World Trade Organization, the United Na-
tions, or the International Monetary Fund.

From the legal perspective, this status of the agency means that 
it operates primarily on the basis of the ESA Convention and reg-
ulations it develops for itself, and is not subject to the authorities 
of any state (with some exceptions).

The international nature of the agency also has a significant fi-
nancial dimension. The ESA’s budget is financed by contributions 
from the member states, which translates directly into the agen-
cy’s procurement policy under the mechanism of preferences for 
member states’ industries and the “industrial return coefficient.” 
Crucially, Art. IV(3) of Annex V to the ESA Convention expressly 
provides: 

Ideally the distribution of contracts placed by the Agency should 
result in all countries having an overall return coefficient of 1.

Therefore, optimally, the industry of each member state should 
earn from contracts with the ESA, pro rata, the same percentage 
as the state has paid in contributions, i.e. its percentage share in 
payments should be returned at the same rate, as an investment in 
its own economy. But of necessity, it is not always possible to per-
fectly match the nature, number and value of ESA procurements 
in a given fiscal period with the potential of each member state 
and the amount of its contribution. In this regard, rather narrow 
wiggle room is set by Art. IV(6) of Annex V, pursuant to which in 
no case should the cumulative return coefficient fall below 0.8 for 
individual members, i.e. recouping through procurement at least 
80% of its proportional share based on its contributions to the ESA.

Industrial return 
coefficient
the ratio between the 
share of a country in 
the weighted value of 
contracts and its share 
in the contributions paid 
to the agency 
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ESA procurement procedure

The European Space Agency’s procurement procedure itself con-
sists of eight stages:
1.	� Planning and preparatory phase
2.	 Initiation phase
3.	� Preparation of the invitation to tender (ITT) or request for quo-

tation (RFQ)
4.	 Distribution of ITTs/RFQ
5.	 Tendering phase — preparation and submission of an offer
6.	 Admission and evaluation of offers
7.	 Award and placing of contracts
8.	 Debriefing of unsuccessful tenderers.

In the first three, preparatory, stages, the agency itself is involved, 
at least on a formal level, as it is clear that developing a procure-
ment (especially within a larger programme) may be preceded by 
industry or scientific consultations. The further five stages of the 
procedure are an interaction between the agency and the tenderers.

Only the prime (general) contractors, who will be responsible 
directly to the ESA for execution of the entire contract, submit of-
fers. But before submitting an offer, they must secure a chain of sub-
contractors and suppliers tailored to the needs of the procurement. 
This is particularly essential because in the case of ESA contracts, 
unlike for example in Polish public procurement, the rule is that 
contractors cannot freely farm out performance of tasks, and any 
subcontractor must obtain direct, prior approval from the agency.

Due to the technological and financial capacity required for 
implementing many ESA contracts, particularly the most serious 
ones, large Western European aerospace companies such as Airbus, 
Thales, Sener and Kongsberg dominate among prime contractors. 
In such cases, smaller companies, including those from Poland, 
tend to act as subcontractors, although overall there is consid-
erable diversity among tenderers engaged by the ESA, and direct 
contracts from the agency also fall to smaller companies, research 
centres or universities.

Technically, the entire tender procedure is carried out through 
the electronic tendering platform esa-star, which replaced the pre-
vious EMITS system. Information on open and planned tenders is 
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published in this system, and prime contractors submit their offers 
through the platform. Typically, contractors have a minimum of 
6 weeks from publication of the ITT/RFQ to prepare documentation. 
The exceptions are non-competitive tenders, in which the agency 
sets a shorter time limit for submitting an offer.

Interestingly, in the course of the procedure, the participating 
entities cannot communicate directly with agency representatives 
 — to ensure the transparency of the decision-making process and 
the impartiality of decision-makers on the ESA side. Correspond-
ence is conducted only with designated agency contacts who are 
not substantively involved in the project. If any questions arise 
from potential contractors during the procedure, they are pub-
lished in the system, visible to all tenderers, along with the agen-
cy’s answers.

The winning offer is selected by the tender evaluation board. 
Unlike for example Polish and EU procurement procedure, there 
is no provision for an appeal against the decision of the tender 
evaluation board to select an offer.

If, on the other hand, in a competitive tender procedure it turns 
out that only one offer was submitted or only one offer meets the 
requirements, the tender evaluation board, together with the ESA 
Contracting Department, must decide whether to evaluate the of-
fer, or cancel the tender and conduct it again.

Within 10 calendar days from the end of the procurement pro-
cedure, the unsuccessful tenderers may only request an explana-
tion of why their offer was not selected. Then, within 20 calendar 
days, the agency will present its reasons for not selecting the offer, 
usually via teleconference.

The description of the ESA’s procurement procedure may bring 
to mind the public procurement procedure familiar from Polish 
and EU law, but there are important differences. First of all, the ESA 
has much broader discretion in selecting an offer, which cannot be 
challenged on appeal and is subject to looser criteria. In particular, 
unlike typical Polish procurement markets, price will not neces-
sarily be the primary criterion. The agency must navigate within 
its budget, but under the ESA Convention itself, it has a legal obli-
gation to give preference to tenderers from member states and to 
seek to allocate contracts proportionally to the contributions paid.



„
In the case of ESA contracts 
the rule is that contractors 
cannot freely farm out 
performance of tasks, and 
any subcontractor must 
obtain direct, prior approval 
from the agency.
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Conditions for implementation of ESA contracts

An ESA procurement award consists in entering into a contract 
with a selected contractor based on a contractual template called 
the General Clauses and Conditions (GCC) of the European Space 
Agency. As mentioned, the latest version of this template dates 
from July 2019 and is still in force today. Compared to the forms 
used in some industries, it is a fairly concise document, but still 
runs to almost 100 pages (including variants). It covers a standard 
set of conditions such as determination of the price and the pre-
requisites for payment, allocation of the parties’ liability, grounds 
for withdrawal, and the consequences of breach. Below we discuss 
in more detail selected GCC issues that are either unique to ESA 
contracts or for other reasons may be surprising to a Polish con-
tractor or subcontractor.

Subcontractors and key personnel

As mentioned, the GCC (Clause 10) bans the engagement of sub-
contractors without prior approval by the ESA, which should be 
expressed either in the terms of the contract itself or by formally 
amending the contract through a contract change notice. Introduc-
ing a subcontractor bypassing this procedure is a serious breach of 
contract and entitles the ESA to rescind the contract due to the con-
tractor’s fault. This approach clearly differs from Polish law, which 
in principle allows contractors to engage subcontractors, and the 
lack of consent or objection by the contracting authority usually 
only deprives the subcontractor of a direct claim for payment from 
the contracting authority under joint and several liability — which 
the GCC also does not foresee. Settling of accounts between the 
subcontractor and the general contractor always boils down to the 
internal dealings between the two entities.

In this context, Clause 10.4 of the GCC mandates that the terms 
of the subcontract ensure the effectiveness of the rights reserved 
to the agency under the GCC. While this does not strictly mean 
that a subcontract must be subject to the GCC or literally copy 
its provisions, in practice a key provision in any subcontract is a 

“back-to-back” clause, ensuring that the legal responsibility to the 
agency borne by the general contractor must fully carry over into 



17space sector  ·  European Space Agency

its relationship with the subcontractor (e.g. liability for delay or 
defects, or arrangements in the event the contract is rescinded).

The GCC not only bans subcontracting of work without prior 
approval, but also secures the ESA control over the selection of key 
personnel of the contractor delegated to the contract. Under GCC 
Clause 9, the contract should be performed by specific persons 
designated as key personnel, and their replacement must be noti-
fied to the agency with an explanation, which the ESA can object 
to. The agency also reserves the right to require (for good cause) 
replacement of the key personnel assigned to the task by the con-
tractor. These provisions are very far from the standards found in 
Polish law, which generally leave it up to the contractor to select 
its own personnel, at its own risk.

Mutual exclusion of claims (cross-waiver)

The heightened risk of innovation posed by the implementation of 
space programmes is the basis for specific provisions limiting mu-
tual liability for damages. Clause 18 provides for cross-waiver, i.e. 
mutual exclusion of indemnity claims between the contractor and 
the ESA and their subcontractors, agents and consultants, whether 
for personal injury or for property damage. The contractor must 
ensure that this exclusion of claims is carried over into its subcon-
tracts and that its insurance policies exclude the insurer’s recourse 
against the direct perpetrator of the injury.

Some exceptions exist where indemnity liability will be retained, 
e.g. if the injury is caused intentionally or through gross negligence, 
but overall it is an unusual solution, rarely seen or accepted outside 
the space industry. But in one sense this is a fair solution, because 
it mandates that each party bear its own risk for participating in a 
risky venture. This is undoubtedly easier to accept for the agency 
or large companies with sufficient reserves, than for small sub-
contractors. Optimally, such risks should be offset by obtaining 
adequate insurance coverage, but that is greatly hampered by the 
limited availability of insurance products for the space sector, es-
pecially in the Polish insurance market.
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Dispute resolution and applicable law

The GCC’s dispute resolution procedure takes into account the agen-
cy’s immunity under the ESA Convention, which protects it from 
being sued in the domestic courts of member states. For this reason, 
the convention directs the ESA to include arbitration provisions in 
its contracts and a choice of the law governing the contract, while 
excluding immunity with regard to arbitral awards rendered un-
der this procedure.

GCC Clause 35 is aligned with these provisions and foresees a 
three-tier system of dispute resolution. The first resort is direct 
negotiations, and if these fail to reach an amicable solution, the 
dispute should be submitted to a dispute adjudication board (DAB). 
But the DAB is more of an advisory body that proposes a settlement, 
and the parties are not bound by it without their consent. After re-
sorting to the DAB, either party can seek arbitration.

The GCC leaves the details of the arbitration proceedings and 
the choice of law governing the contract and disputes to be deter-
mined in the given contract. By default, it provides for arbitration 
before the ICC International Court of Arbitration in Paris, one of 
the world’s most esteemed arbitration institutions.

Ad astra per aspera

Despite some of the peculiarities of the legal solutions, which pro-
spective contractors must become familiar with — or perhaps even 
because of those peculiarities — the European Space Agency is 
functioning smoothly and implementing more and more ambi-
tious programmes, with a growing involvement of the Polish space 
industry. If it sticks to this trajectory, the only laws that the space 
sector will have to fight will be the laws of physics.



nuclear energy

Development of 
nuclear energy in 
Poland: Upcoming 
challenges

2023 brought huge steps forward in the 
development of nuclear power in Poland. 
This sector is expected to be one of the main 
elements of the overhaul of the country’s 
energy system, currently reliant on fossil 
fuels. Significant political and administrative 
decisions have been made for both large 
reactors with a capacity of more than 
1,000 MWe and small modular reactors (SMRs) 
of up to 300 MWe. Under an amendment 
to the Nuclear Special Act, investors have 
submitted their first applications for the 
fundamental decisions for individual 
projects. Their advancement toward 
implementation continues apace, as does 
public awareness of nuclear power in Poland.



For more articles on this topic,  
please visit the In Principle portal:

energy

Jakub Steciuk
Energy practice

Igor Hanas
adwokat, partner co-heading the Energy practice

http://codozasady.pl/en/c/energy
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2023 was marked by the development of Polish nuclear energy, as 
investors and public administrative bodies applied for the first time 
the amended Nuclear Special Act, which enabled issuance of the 
first fundamental, environmental and siting decisions. 

The most advanced project is being implemented near the vil-
lage of Choczewo in Pomerania by investor Polskie Elektrownie 
Jądrowe sp. z o.o. (PEJ), with a capacity of up to 3,759 MWe, in co-
operation with a consortium of Westinghouse and Bechtel, which 
will build and supply AP1000-type pressurised water reactors. The 
investor obtained the decisions and agreements required at this 
stage, and at the end of the year the transmission system operator 
(Polskie Sieci Elektroenergetyczne SA) also issued conditions to 
PEJ for connection to the grid. At the end of September 2023, the 
parties signed an engineering services contract for design of the 
main components of the nuclear power plant: nuclear island, tur-
bine island, and associated facilities.

Also notable are SMR projects being implemented by investors 
including Orlen Synthos Green Energy with GE Hitachi (BWRX 300). 
In December 2023, Orlen Synthos obtained decisions-in-principle 
for six projects.

Support for nuclear power continues to grow

A few years ago, just over half of Polish society expressed support 
for nuclear projects, but in recent years support for these projects 
has grown significantly.

Studies conducted annually by the Ministry of Climate and En-
vironment show that last year, 90% of those surveyed expressed 
support for nuclear power plants in Poland, with only 10% opposed. 
Thus Polish society concurs that nuclear power should be part of 
the country’s energy mix.

Act of 29 June 2011 
on Preparation and 
Execution of Nuclear 
Power Projects and 
Accompanying Projects
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Nuclear power will do better and better around 
the world

The support for nuclear projects in Poland happens to coincide 
with the development of this sector abroad. Globally, 59 reactors 
are currently being built.

In Europe alone, there are now 13 reactors under construction, 
not including reactors still on the drawing boards. This shows that 
nuclear power will make a significant contribution to the energy 
transition, alongside renewables, and Poland is part of this trend. 
Notably, the EU’s Taxonomy Regulation includes nuclear power as 
one type of environmentally sustainable technology. 

Formal legal stages of nuclear power plant 
implementation

The nuclear development process is characterised by special legal 
rationing, due to safety issues related to ionising radiation, as the 
source of emission-free electricity in a nuclear power plant is the 
chain reaction of nuclear fission in the reactor, accompanied by 
ionising radiation. Hence there is heightened oversight by a spe-
cialised nuclear regulatory authority — in Poland the President of 
the National Atomic Energy Agency (PAA)—before the power plant 
is allowed to operate.

In addition to administrative acts issued by the relevant public 
administrative bodies in the course of the development procedure, 
we should also mention specific acts for rationing of activities re-
lated to exposure to ionising radiation, required in the case of the 
implementation of nuclear power projects.

The Atomic Law specifies the administrative acts that must 
be issued for conducting activity involving exposure to ionising 
radiation:
–	 Licence for construction of a nuclear facility
–	 Commissioning licence for the nuclear facility
–	 Operating licence for the nuclear facility.

For more on the 
Taxonomy Regulation, 
see page 133

Atomic Law of  
29 November 2000
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For nuclear projects, these decisions will be fundamental for full 
operation and establishing that the projects meet the legal safety 
requirements.

Therefore, since 2022 we have seen progressive expansion of 
the competences of the National Atomic Energy Agency and its 
human resources.

It should be assumed that it will not be until 2025, after the 
technical designs of the nuclear power plants have been executed, 
that the investors, with PEJ in the lead, will submit their first appli-
cations for licences and permits for construction of the country’s 
first nuclear reactors.

Simplified sequence of obtaining administrative decisions for a nuclear power plant

decison-in-principle
Art. 3a, Nuclear Special Act

project siting decision
Art. 7, Nuclear 
Special Act

building permit
Art. 15, Nuclear 
Special Act

building 
permit

use permit
Art. 18, Nuclear 
Special Act

start-up 
permit

operating 
permit

opinion of the european 
commission 
Art. 43, Euratom Treaty

opinion of the european 
commission 
Art. 37, Euratom Treaty

decisions issued by province governor

decision issued by minister of energy

decisions issued by president of national atomic energy agency 
(art. 4(3), atomic law)
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Prospects for 2024

2024 will be characterised by further advancement of design work 
for the planned nuclear projects. We can also expect that investors 
and contractors will select subcontractors and prepare for seeking 
new decisions allowing them to launch the development process 
or bring it to completion. At this point, the PEJ project, which is 
the closest to submitting applications for construction licences and 
permits, has the best chance of achieving its stated objective of 
putting the first Polish nuclear power plant into operation in 2033.

Conclusion

2024 promises to be as dynamic in this area as last year. We can 
expect an increase in activity on the part of both investors and the 
nuclear regulator. We will witness the application of nuclear power 
regulations in practice, as well as implementation of perhaps the 
most technologically complex projects ever in the Polish power 
industry, requiring the participation of subcontractors from var-
ious branches.

Ultimately, it should be remembered that development of nu-
clear power facilities in Poland involves a high level of regulatory 
detail, which will pose numerous challenges for investors, con-
tractors, and the public administration, requiring an integrated 
approach and a multifaceted legal and technical analysis.

Given the absence of many regulations and standards govern-
ing the process of construction and operation of nuclear facilities, 
in the coming years we can expect intense legislative work in this 
area. New laws will be drafted, the likes of which Polish industry 
has never dealt with before. Both Polish and foreign players in this 
industry should monitor the legislative process if they wish to par-
ticipate in construction and operation of nuclear power plants here.

Successful management of the development of the nuclear pow-
er sector requires cooperation between various stakeholders and 
the state, including adherence to the highest safety standards.
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procurement contractors receiving 
subsidies from outside the Union will be 
scrutinised by the European Commission.
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The European Union internal market is built on the concept of a 
highly competitive social market economy. The member states are 
limited in their ability to finance companies operating in the single 
market, under the principle that competition should be based on 
substantive criteria, and unjustified state aid distorts the free mar-
ket. For this purpose, EU lawmakers have established a rigorous 
system for oversight of state aid. So far, these rules have applied 
only to EU member states, and funds from third countries have not 
been subject to review by EU institutions.

However, in recent years, glaring examples of infringement of 
competition in the internal market by players financed by third 
countries have come to light. The pandemic, in particular, proved 
to be a difficult time for many European companies, which ran into 
temporary financial problems, and state aid was rationed. This sit-
uation was exploited by businesses receiving money streams from 
outside the Union, who could take over parts of European com-
panies, dominate successive sectors of the economy, and submit 
unrivalled bids for public contracts. European institutions had no 
legal measures to counter this phenomenon.

The situation was changed by the Foreign Subsidies Regulation, 
which came into force on 12 January 2023. It is a comprehensive 
regulation that armed the Commission with oversight powers to 
protect competition in the internal market. In principle, the regu-
lation covers all companies doing business in the European Union 
that are beneficiaries of state aid from third countries. The Com-
mission’s actions focus on review of corporate concentrations and 
awarding public contracts. In this article, we focus on regulations 
governing the public procurement market and resulting new ob-
ligations of contractors and contracting authorities.

Regulation (EU) 
2022/2560 of the 
European Parliament 
and the Council of 
14 December 2022 
on foreign subsidies 
distorting the internal 
market

We write about the 
impact of the Foreign 
Subsidies Regulation on 
merger controls in the 
article at page 77.
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What is a foreign subsidy?

First of all, it is worth emphasising that foreign subsidies are not 
banned, and the regulation cannot interfere with the mere fact of 
granting subsidies by third countries — unlike state aid from mem-
ber states, which is essentially rationed. Therefore, the regulation 
gives the Commission the tools to investigate distortions in the 
internal market only when a subsidy improves (or is likely to im-
prove) the competitive position of a particular company operating 
in the Union market.

In practice, a foreign subsidy will potentially be of interest to the 
Commission when it actually or potentially negatively affects com-
petition in the internal market. For these reasons, a foreign subsidy 
is defined very broadly. Under the regulation, “financial contribu-
tion” is understood to mean, among other things:
–	 Transfer of funds or liabilities, such as capital injections, grants, 

loans, loan guarantees, fiscal incentives, setoff of operating loss-
es, or tax abatements

–	 Forgoing revenue that is otherwise due, such as tax exemp-
tions or granting special or exclusive rights without adequate 
remuneration

–	 Purchase or provision of goods or services.

In ambiguous situations, the principle of objective assessment of 
the profitability of the contribution applies, according to which the 
financial contribution should benefit an enterprise doing business 
in the internal market. Thus, it concerns events where such benefits 
could not be obtained under normal market conditions.

To be classified as a foreign subsidy, a contribution need not be 
made directly by a foreign state government institution. The regu-
lation foresees that contributions made by foreign public and pri-
vate entities whose actions may be attributable to a third country 
should also be treated as subsidies originating from a third country 
and subject to appropriate control.

The timing of financial contributions is also relevant. To pre-
vent abuse of the calculation periods, the regulation provides that 
a foreign subsidy is considered to be granted from the time the ben-
eficiary becomes eligible to obtain it. Thus a promised cash contri-
bution will fall within the scope of the regulation, even if no actual 
payment has been made.

Foreign subsidy
a financial contribution 
made, directly or indi-
rectly, by a third country 
(non-EU) that benefits 
a company doing 
business in the internal 
market and which is 
limited to at least one 
undertaking or at least 
one industry
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How high do the subsidies need to be?

The regulation has thresholds for screening foreign subsidies:
–	 Where the total amount of a foreign subsidy to an undertaking 

does not exceed EUR 4 million over any consecutive period of 
three years, that foreign subsidy is considered unlikely to dis-
tort the internal market.

–	 Where the total amount of a foreign subsidy to an undertaking 
does not exceed the amount of de minimis aid per third country 
over any consecutive period of three years, that foreign subsidy 
is not considered to distort the internal market. The thresh-
old varies from industry to industry and generally amounts to 
EUR 200,000 — the limit for de minimis aid.

The control procedure

In public procurement, the control procedure varies depending on 
the amount of foreign contributions, the size of the procurement, 
and whether it is divided into parts. 

In principle, contractors must report foreign financial contri-
butions:
–	 When the estimated value of the procurement or framework 

agreement is EUR 250 million or more
–	 In the case of procurements divided into parts, when the esti-

mated value of the entire procurement exceeds the threshold of 
EUR 250 million, and the value of a given part or the total value 
of all parts for which the bidder is applying is EUR 125 million 
or more.

If these conditions are met, the contractor participating in a pro-
curement procedure should submit a notification to the contract-
ing authority of all foreign financial contributions exceeding the 
threshold of EUR 4 million in total.

In all other cases, contractors submit a declaration listing all 
foreign financial contributions received and confirming that they 
are not reportable.

As a rule, the notification or declaration on foreign financial 
contributions is submitted only once, at the time of submitting a 
bid. If it is a multi-stage procedure, it will be submitted twice: first 

de minimis aid defined 
in Art. 3(2) of Commis-
sion Regulation (EU) 
1407/2013

procedure regulated 
in detail in Commission 
Implementing Regula-
tion 2023/1441 of 10 July 
2023
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with the request to participate, and then as an updated notification 
or declaration with the bid.

The notification obligation covers subsidies obtained by the con-
tractor, as well as its subsidiaries without commercial autonomy 
and its holding companies. Where applicable, major subcontractors 
and suppliers of a contractor participating in the same bid in a pro-
curement procedure are also covered by the reporting obligation 
if they have received total financial contributions of EUR 4 million 
or more per third country in the three years preceding the notifi-
cation (or updated notification).

The contracting authority transmits notifications and declara-
tions to the European Commission, thereby initiating the prelim-
inary review stage, lasting in principle 20 working days. Based on 
its own findings (including documents the Commission may re-
quest in addition to the notice), the Commission decides whether 
to initiate an in-depth investigation, and then promptly informs 
the contractor and the contracting authority.

The in-depth investigation should last up to 110 working days, 
and may result in the following decisions of the Commission:
–	 It finds that the contractor is not benefiting from a foreign sub-

sidy distorting the internal market
–	 It finds that the contractor does benefit from a foreign subsi-

dy distorting the internal market within the meaning of the 
regulation, but the contractor has offered commitments that 
completely and effectively remedy the distortion in the inter-
nal market (then, an implementing act in the form of a decision 
imposing commitments on the contractor is adopted)

–	 When the contractor does not propose remedial commitments, 
or the proposed commitments are inadequate or insufficient to 
completely and effectively remedy the distortion, the Commis-
sion will adopt a decision banning the award of the contract to 
the contractor. Following this decision, the contracting author-
ity will reject the contractor’s bid.

The contractor should cooperate with the Commission during the 
investigation and accurately report on the financial contributions 
it has obtained (during the course of the procurement procedure). 
The regulation provides for fines for omissions or negligence in 
presenting information on the company under investigation (up to 
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1% of annual turnover), as well as for delays in presenting the re-
quested information (up to 5% of average daily turnover for each 
day of delay). Also, deliberate or negligent failure to report foreign 
financial contributions during the procurement process, includ-
ing circumventing or attempting to circumvent subsidy reporting 
requirements, may be penalised. In this case, the fine may not ex-
ceed 10% of the company’s total turnover in the previous fiscal year.

Impact on the procurement market

The notification requirement under the regulation is at odds with 
calls to reduce the formality of procurement procedures. But ac-
cording to the Commission, this sacrifice will be offset by an in-
crease in the level of competition in the internal market. Because 
this scheme has been in force for such a short time, it is impossi-
ble to assess at this point whether this goal is achieved — for this, 
practice in applying the regulation going forward will be necessary. 
However, in carrying out its new duties, it can be expected that 
the Commission will use the acquis developed over the years of 
conducting oversight of state aid granted by EU member states, so 

COURSE OF THE CONTROL PROCEDURE

Contractor has received a foreign financial contribution

•	 Is the procurement or 
framework agreement 
worth ≥ EUR 250 million?

•	 In the case of contracts 
awarded in parts, is 
the contractor tendering 
for parts totaling  
≥ EUR 125 million?

•	 Do the foreign financial 
contributions total 
> EUR 4 million?

yes Notification to 
Commission*

Preliminary review  
(up to 20 working days)

No grounds for launching 
in-depth investigation

In-depth investigation 
(up to 110 working days)

Declaration to 
Commission*

no

Consent

Conditional consent

Ban

*�Upon filing a bid, or 
first with the request 
for admission to the 
procedure and then along 
with the bid or final bid
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implementation of the provisions at the EU level should proceed 
smoothly. The Commission’s decisions under the regulation will 
be subject to review by the Court of Justice of the European Union, 
and that will not speed up the process.

Due to the thresholds set in the Foreign Subsidies Regulation, 
the effects of the new rules will be felt by contracting authorities 
organising the largest tenders. And it is the procedures with the 
highest value that are also of the most interest to foreign contrac-
tors, and the bidders for the biggest contracts also tend to be the 
largest beneficiaries of foreign subsidies. Therefore, the oversight 
procedure may constitute a barrier of sorts for non-EU contrac-
tors, who may refrain from bidding in European tenders for fear 
of rejection. So, will the increased protection of the internal mar-
ket end up restricting access to foreign knowhow? It may just as 
well stimulate European contractors and improve their situation, 
which would be an additional benefit resulting from the regulation.
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Procedure before 
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In 69% of cases, filing an appeal leads 
to modification of the contracting 
authority’s decision. The key is to act 
quickly and prepare the allegations well.
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The Polish procurement appeal procedure is among the fastest in 
the entire European Union. Only two to three weeks elapse be-
tween the filing of an appeal and issuance of a ruling. All appeals 
are heard by a single body, the National Appeal Chamber, based in 
Warsaw. The chamber is currently composed of 46 arbitrators. It 
receives more than 3,500 appeals a year (in 2022, 3,514, and in 2023 
an additional 200+). About half of them are heard on the merits.

An appeal: Is it worth it?

An appeal may be filed against any of the contracting authority’s 
acts or omissions in the course of the procedure for award of a 
public contract, including failure to conduct a procurement pro-
cedure when the contracting authority was obliged to do so. High 
competition among contractors for procurement works means that 
there are more and more appeals every year. In large procurements, 
challenging the correctness of selection of the most advantageous 
offer is basically the rule. Contractors whose bids were not selected, 
especially second-ranked bidders, often treat an appeal as a routine 
element of the procedure.

The costs associated with filing an appeal are not low, but con-
tractors usually include them in their budget for participation in the 
procedure. Although in 2022 the National Appeal Chamber upheld 
only 16% of the appeals filed, the actual effectiveness of the appeals 
is much higher, given that 24% of the appeals filed were withdrawn, 
for 5% formal deficiencies were not cured, and for another 24%, the 
contracting authority addressed the allegations. Therefore, it can be 
assumed that in 69% of cases, filing of an appeal led to a change in 
the decision of the contracting authority. Additionally, more than 
half of the appeals led to a review of the contracting authority’s 
actions even before the hearing, at the contracting authority’s own 
initiative. For this reason alone, it is worth appealing.
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Filing an appeal

There is little time to decide on filing and preparing an appeal: as 
a rule, in proceedings with a value below the EU thresholds, it is 
only 5 days, or in those with a higher value 10 days, from the time 
the party learns of an action by the contracting authority incon-
sistent with the Public Procurement Law. And in many cases, the 
contracting authority provides documents that are the source of 
knowledge of the existence of grounds for appeal only after the ac-
tions that will be challenged in the appeal have been taken. Then 
the time to work on an appeal is even shorter, and the process of-
ten begins with certain assumptions that are tested in the course 
of drafting the appeal. This means that there is very little time to 
gather evidence to support the allegations — even considering that 
evidence can only be presented at the hearing. The most difficult 
part is to correctly frame the allegations. To do this, the appellant 
must properly establish the facts of the case.

The appeal is filed with the president of the National Appeal 
Chamber. It can either be submitted to the chamber’s registry of-
fice or filed electronically via the chamber’s electronic mailbox, 
using the ePUAP platform. This requires an electronic signature, 

69% 
successful 
appeals 

16% 

24% 

29% 

31% 

National Appeal Chamber upholds the appeal

Contracting authority acknowledges the allegations

Contractor abandons appeal 
(withdraws appeal or fails to cure deficiencies)

Appeal denied on the merits

Effectiveness of appeals before the National Appeal Chamber
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but not necessarily a qualified one. An appeal filed after the dead-
line is ineffective. It is not enough to dispatch the appeal from the 
post office before the deadline: it must reach the chamber within 
the allotted time. At the same time, a copy of the appeal should be 
provided to the contracting authority, by email, via the electronic 
platform on which the proceedings are conducted, or in person.

A procurement appeal is a formalised document. Art. 516 of the 
Public Procurement Law lists the necessary elements (if an appeal 
is filed electronically, the form on the ePUAP platform guides the 
party through all the necessary elements). The most important of 
these elements is presenting and justifying the allegations. The 
correct fee on the appeal must also be paid. If payment is entered 
after the deadline for filing an appeal, the appeal will be returned 
without consideration.

Allegations in an appeal

Typically, an appeal will cite the provisions of the Public Procure-
ment Law that the appellant claims have been violated, and justify 
how they were violated. However, the most important element of 
the allegation is the factual basis, identifying exactly what the vi-
olation consisted of. The chamber is not bound by the legal basis 
for the allegation stated in the appeal. Therefore, describing why 
in the particular situation the contracting authority did not behave 
correctly is more important than citing specific provisions.

Proper description of an allegation is crucial to the success of 
the appeal, as the chamber will consider the appeal only within the 
four corners of the stated allegations. The chamber will not rule on 
violations established in the course of the appeal procedure but not 
identified as the subject of the appeal. In an appeal, omission of a 
particular allegation will not only mean that the chamber will not 
address it, but will also cause the lapse of the time limit for filing 
an allegation as to that particular factual circumstance. Such an 
allegation can no longer be made at a later stage of the procedure, 
including in a new appeal.

With regard to the allegations, the appeal must also indicate 
the relief sought by the appellant, that is, what actions should be 
undertaken by the contracting authority.

Art. 516 of the Public 
Procurement Law

allegation 
An allegation is an 
objection to acts or 
omissions by the 
contracting authority, 
with an indication of the 
factual circumstances 
under which the 
violation occurred. 



38 Wardyński & Partners  ·  2024 Yearbook

Response to the appeal and joinder

Usually, there is 7 to 10 days between the filing of a correct and 
complete appeal and receipt of notice of the hearing date. That’s 
not long, but a lot can happen in that time. Upon receipt of a copy 
of the appeal, the contracting authority will forward it immediately, 
within two days, to other contractors participating in the procure-
ment procedure. If the appeal relates to the wording of the contract 
notice or procurement documents, it will also post the appeal on 
the website where the procurement documents are posted, and call 
on other contractors to join the appeal. The contracting authori-
ty may file a response to the appeal, in which it may acknowledge 
some or all of the allegations.

Joinder may be filed within three days from receipt of a copy of 
the appeal, indicating the party joining the appeal and its interest in 
obtaining a ruling in its favour. Filing of a notice of joinder means 
that even if the contracting authority acknowledges the appeal in 
its entirety, this will not lead to discontinuance of the appeal pro-
cedure without obtaining the position of the intervenor. The inter-
venor may oppose acknowledgement of the appeal and assume the 
position of the opposing party, in place of the contracting authority.

In addition, instead of making procedural statements, i.e. as to 
its position on the allegations in the appeal, the contracting au-
thority may take action within the public procurement procedure 
itself — so to speak, outside of the appeal. Therefore, the contracting 
authority may request that the appeal be dismissed, or even express 
no position at all, while acting in the procedure as if it recognised 
the appeal as justified, by invalidating its actions challenged by 
the appeal and undertaking new actions, and not necessarily the 
actions requested in the appeal. This way, the contracting author-
ity may cause the act or omission challenged in the appeal to no 
longer exist, so that the appeal procedure will be discontinued as 
moot, without holding a hearing.
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Timeline before the National Appeal Chamber

5–10 days

7–10 days
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2–
3 
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Filing appeal
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Written grounds for ruling

• Gathering evidence
• Drafting allegations

• Within 2 days of receiving the 
appeal, the contracting authority 
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• Other contractors may join 
the appeal

• Contracting authority may 
acknowledge the appeal or 
invalidate the challenged acts
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„
If a pleading was served 
prior to the hearing, 
generally, the arbitrators 
will not permit a break in 
the hearing for the parties 
to read the pleading, 
and will require them to 
reference the pleading 
during oral presentations 
at the hearing.
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Pleadings

There is little time for pleadings, so they often come at the last 
minute, including the night before the hearing. And, since many 
counsel and parties travel to hearings from all corners of Poland, 
receiving a pleading so late makes it difficult to read and digest it 
beforehand. Such inconveniences should be borne in mind, and 
remember that if a pleading was served prior to the hearing, gen-
erally, the arbitrators will not permit a break in the hearing for the 
parties to read the pleading, and will require them to reference the 
pleading during oral presentations at the hearing.

The rule is for the parties to serve pleadings directly on each 
other. A pleading addressed by email to the chamber is simulta-
neously sent to the email of all parties or counsel. Then it is not 
necessary to use the chamber’s mailbox.

Hearing

If a duly filed appeal is neither acknowledged nor withdrawn, and 
the actions challenged by the appeal are not set aside, the parties 
will meet at a hearing. These hearings have their own dynamic and a 
different pace from court proceedings. Usually the case is heard on 
a single hearing date, which can last up to a whole day. During this 
time, the parties present their positions and evidence until the case 
is sufficiently explored. Then the chamber closes the hearing and 
announces when it will publish its ruling (usually after a few days).

Evidence can be submitted until the end of the hearing, but in 
practice is submitted with a pleading, or the chamber orders the 
parties to exchange evidence at the opening of the hearing, thus 
giving opponents at least a minimal chance to properly address the 
evidence. If evidence is presented only in a party’s oral statement, 
the other party should comment on it as part of its own statement 
following the opponent’s presentation of evidence.

Before the hearing, a meeting is held to determine the partici-
pants. This will involve verification of the authority of the persons 
appearing for the appellant and the contracting authority, but also 
of formal allegations, which may result in rejection of the appeal 
or barring another party from joining the proceeding.
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During the hearing, the appellant and all intervenors on its side 
usually present their positions first. Then, the contracting author-
ity and intervenors on its side take the floor. After the first round 
of statements, the panel usually allows a reply, responding to the 
opposing party’s assertions which the party has not had a chance 
to address. There is usually only one reply, which means that the 
hearing closes with the last word going to the contracting authority 
or an intervenor on its side.

Ruling

If the case has been sufficiently clarified, which is assumed to mean 
after a round of statements in reply, the chamber closes the hear-
ing. As with a court, the chamber does not announce the ruling 
right away, but announces when publication of the ruling will occur. 
Most often, it is a few days after the hearing date.

There is no obligation to attend the announcement of the ruling, 
but it is worthwhile to do so, as the chamber also makes an oral 
presentation of the grounds for the ruling. The grounds are later set 
forth in a written statement, which usually takes about two weeks. 
If a party does not attend the announcement of the ruling, the op-
erative wording of the ruling can be obtained almost immediate-
ly after publication by an email request to sentencje@uzp.gov.pl.

Although the National Appeal Chamber hears cases in the first 
instance, and appellate review can be sought against the cham-
ber’s ruling, such appeals are filed in only 4% of cases, and upheld 
even more rarely. In 2022, for example, the chamber’s ruling was 
amended or set aside on appeal in only seven cases.

mailto:sentencje@uzp.gov.pl
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Revolution in 
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in Poland
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on development conditions will be 
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have also been given new 
tools for shaping development 
on their land. But can they 
implement them in time? If not, 
how will it affect the viability of 
construction projects in Poland?
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Last year, a long-awaited overhaul of the Spatial Planning and De-
velopment Act was adopted. The vast majority of provisions en-
tered into force on 24 September 2023. It is the largest reform of 
the planning and zoning system in Poland in the last two decades. 
It is generating lots of heat among both investors and local gov-
ernments, primarily communes (gminy).

The amendment is an element of the National Recovery Facility. 
This was intended to enable local governments to raise the funds 
necessary to enact master plans — new planning acts that com-
munes will be required to adopt within a specific timeframe for 
the entire commune area (with a few exceptions).

The main purpose of the amendment was to simplify and speed 
up planning procedures, combat fragmented development, and 
preserve areas of special natural or cultural value. Currently in 
Poland only about 30% of areas are covered by local zoning plans, 
while the process of enacting local plans lasts an average of about 
three years (but often much longer, even more than a decade).

Master plan

In our view, the most important change in the spatial planning sys-
tem is the introduction of a new legal instrument called a master 
plan. A master plan is an act of local law, the provisions of which 
will be binding when adopting zoning plans and decisions on build-
ing conditions. In principle, a master plan will be mandatory for 
all the land in the commune.

Additionally, starting 1 January 2026, the amendment intro-
duces an obligation for communes to adopt a development strat-
egy, unless the communal area is already covered by a supra-local 
development strategy. The strategy will have to take into account 
such issues as:

Act of 7 July 2023 
Amending the Spatial 
Planning and Develop-
ment Act and Certain 
Other Acts
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–	 The model of the functional and spatial structure of the com-
mune

–	 Findings and recommendations on establishment and imple-
mentation of the commune’s spatial policy, such as the rules 
for siting of large-scale retail and key public-purpose projects.

The master plan is intended to replace the planning guidelines, in 
effect since 1994, which in general creates the commune’s zoning 
policy and is taken into account in the procedure for adopting lo-
cal zoning plans. The planning guidelines are not an act of local 
law, but their biggest shortcoming was that the guidelines’ findings 
were not binding when issuing decisions on building conditions. In 
the absence of a local zoning plan, these decisions constitute the 
basis for determining the methods of development and building 
conditions for the land.

Since the vast majority of Poland’s land area was not covered 
by local plans, during the development process investors often re-
sorted instead to a decision on building conditions (decyzja o wa-
runkach zabudowy i zagospodarowania terenu, popularly known 
as a “WZ”). The main condition for issuance of a WZ was fulfilment 
of the “good neighbourhood” principle. This led to development 
that might have been compatible with existing functions or pa-
rameters, but in many cases was chaotic and inconsistent with the 
commune’s zoning policy.

A zoning decision will only be granted to an investor planning a 
project in the complementary development area. Importantly, in 
the master plan, the commune will not have to establish a comple-
mentary development area, which will preclude obtaining a deci-
sion on building conditions within that commune. The boundaries 
of the complementary development area will not be determined 
arbitrarily, but with reference to existing development, based on 
an algorithm to be introduced in the implementing provisions.

Planning guidelines will remain in force until adoption of the 
master plan, but no later than 31 December 2025. According to 
local governments, this timeframe is too short to carry out the 
entire planning procedure for adoption of the master plan. The 
result of failing to enact a master plan by this date will be that no 
decisions on building conditions can be issued after that date. If 
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a commune does not have a local zoning plan in force, this can 
block the development process. Due to many controversies over 
the small window for enactment of master plans, legislative work 
is currently underway in parliament to extend the validity of the 
planning guidelines and enactment of master plans for another 
two years, i.e. until 31 December 2027.

Often, investors ask us how to protect against a situation where 
a master plan is not enacted within the expected timeframe. First 
and foremost, we point out that previously adopted local zoning 
plans remain in effect, and therefore if a master plan is not adopt-
ed, it will be possible to obtain a building permit based on the lo-
cal plan. However, if no local plan is in effect for a given area, then 
under the law in force after 1 January 2026, it will not be possible 
to issue a decision on building conditions, unless the application 
was submitted before that date. Therefore, it is worthwhile to apply 
for a decision on building conditions by 31 December 2025, which 
will allow the decision on building conditions to be processed un-
der the existing rules.

Integrated development plan

The amendment introduced a new legal instrument, the integrated 
development plan, which is a special type of local plan. An integrat-
ed development plan consists of the main project (e.g. a housing 

Mandatory

•	 Planning zones  
the amendment introduced 13 zones

•	 Communal urban planning standards  
– catalogue of planning zones  
functional zone profile, 
urban indicators

Optional

•	 Complementary development area  
the only place where a zoning decision 
may be obtained

•	 City-centre development area  
area of compact, intensive residential 
and service development in a city

•	 Communal urban planning standards  
– accessibility of social infrastructure  
rules for providing access to schools 
and public green areas

Elements of the master plan
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development, shopping mall, or industrial plant) and a comple-
mentary project (e.g. construction or reconstruction of networks, 
public roads, public transport infrastructure, schools, public green 
areas, or structures for commercial or service activities, as long as 
they serve the main project).

Like any local plan, the content of the integrated development 
plan must be consistent with the master plan (or planning guide-
lines, until a master plan is adopted). An integrated development 
plan is a local plan for one or more specific developments.

Issuance of an integrated development plan supersedes the local 
plan, or the relevant part, for areas covered by the integrated plan.

An application for an integrated development plan is submit-
ted by one or more investors, enclosing their proposed draft plan.

To proceed with preparation of an integrated development plan 
requires approval of the commune council. After this approval is 
granted, a planning procedure will be carried out, one stage of 
which is conclusion of an urban planning agreement. It is a docu-
ment in the form of a notarial deed clearly and formally defining 
the mutual obligations of the parties (commune and investor(s)), 
including, first and foremost, the investor’s obligations to imple-
ment a complementary project for the benefit of the commune. 
Importantly, the commune can also commit to implementation 
of a complementary project if it falls within the scope of the com-
mune’s own tasks.

Applications for adoption of an integrated development plan 
could be submitted starting 24 September 2023. This is certainly 
an intriguing solution, and we believe it offers an alternative meth-
od for investors to carry out the development process, especially 
if no other options exist.

Other important changes

In the spatial planning system, the amendment maintains local 
zoning plans, which constitute acts of local law. The local plans 
will have to be consistent with the master plans, which are high-
er-ranking, but once a master plan is enacted, the existing local 
plans will not have to be amended, even if their provisions turn 
out to be inconsistent with the master plan.

Urban planning 
agreement
a notarial deed defining 
the mutual obligations 
of the commune and 
investor(s), including 
implementation of a 
complementary project



49real estate  ·  spatial planning

It is worth monitoring the ongoing planning procedures aimed 
at adopting local plans. In principle, as of the date the planning 
guidelines cease to be effective, a local plan can be enacted or 
amended only if a master plan has been enacted in the commune, 
unless a date for public review of the draft local plan was announced 
before the date the planning guidelines ceased to be effective.

The amendment also introduced the possibility of adopting a 
local plan through a simplified procedure, but only in a limited 
subject matter.

The procedure for issuing decisions on development conditions 
has also been amended. First of all, as already mentioned, once 
master plans are enacted, decisions on building conditions will 
be issued only for areas designated in the master plans as comple-
mentary development areas. Additionally, a new definition of the 
analysis area was introduced, limiting it to 200 metres. Decisions 
on building conditions that are issued will no longer be issued for 
an indefinite period, but for a period of 5 years from the date they 
become final (this provision enters into force on 1 January 2026).

Selected changes in the urban planning system (in a nutshell)

How it was How it will be

Planning guidelines 
binding when adopting zoning plans, but not in 
issuance of decisions on building conditions

Master plan 
binding when adopting zoning plans and decisions on 
building conditions

Optional development strategy for the commune Mandatory development strategy for the commune 
unless a supra-local development strategy exists

Local zoning plan  
consistent with the planning guidelines

•	 Local zoning plan 
consistent with the master plan

•	 Integrated development plan  
a local plan for one or more specific developments, 
covering the main project and complementary 
projects

Decision on building conditions Decision on building conditions 
only in the complementary development area 
specified in the master plan
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Additionally, the amendment cleaned up and expanded the cat-
alogue of tools of public participation, i.e. ways to conduct public 
dialogue on draft zoning acts, to enable the community to build a 
public consensus and avoid lengthy litigation after the act is adopt-
ed. The applicable forms of public participation include compiling 
comments, open meetings, outdoor meetings, surveys, and meet-
ings with the designer, although not all forms will need to be used 
in every case.

Also, as of 1 January 2026, the amendment calls for creation of 
a nationwide urban planning registry, which is expected to make 
urban planning data more accessible to the public. Maintained in 
electronic form, the registry will provide a universal source of spa-
tial data and planning information in Poland.

Conclusion

The assumptions and aims of the amendment seem laudable, es-
pecially increasing the planning authority of communes through 
the introduction of mandatory master plans that will be binding 
when issuing decisions on building conditions. However, a legit-
imate concern exists that, for objective reasons, communes will 
not meet their obligation to enact master plans by 31 December 
2025. This is all the more likely as no executive regulation exists 
on designation of complementary development areas in the master 
plan. And the planning industry points to an insufficient number 
of urban planners who could undertake drafting of all these master 
plans within the available timeframe.

Investors are concerned about the prospect of not being able 
to obtain a decision on building conditions in a situation where a 
master plan has not been adopted by 31 December 2025 and no 
local zoning plan was adopted for the area they are interested in. 
In such a situation, it will be possible to consider the use of the new 
integrated development plan, but this will entail incurring the costs 
of a complementary project. And whether or not to approve the 
investor’s proposal to enact an integrated development plan will 
lie within the commune’s sole discretion.
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Agricultural 
real estate: 
New restrictions 
on trading in 
company shares

Poland has imposed restrictions on both 
direct and indirect trading in agricultural 
real estate within the country. To acquire 
agricultural property (of 1 hectare or more), 
the buyer must obtain a permit from the 
National Support Centre for Agriculture. 
The centre also has a right of pre-emption 
or purchase of shares of companies that 
are owners or perpetual usufructuaries of 
agricultural real estate (with an area of 
5 hectares or more). As of 5 October 2023, 
the Polish parliament extended restrictions 
on trading in shares of companies 
controlling agricultural real estate to cover 
trading in shares of their parent company.
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Previously, in the case of an intention to transfer shares in a com-
pany (limited-liability company or joint-stock company) which was 
the owner or perpetual usufructuary of agricultural real estate with 
an area of at least 5 hectares, the National Support Centre for Ag-
riculture (KOWR), a government agency acting for the Polish State 
Treasury, had a pre-emption right to the shares (in the case of a 
sale) or a right to purchase the shares (in the case of a transaction 
other than a sale). As a result of the amendment, which introduced 
changes to laws including the Agricultural System Development 
Act, KOWR’s pre-emption right or purchase right also applies to the 
transfer of shares in a parent (dominant) company holding shares 
in a subsidiary that is the owner or perpetual usufructuary of ag-
ricultural real estate in Poland with an area of at least 5 hectares.

Hence, share trading restrictions apply not only to subsidiaries 
directly holding agricultural real estate, but also to parent compa-
nies of subsidiaries holding agricultural real estate with an area of 
at least 5 hectares.

What constitutes a parent company?

For these restrictions, the act adopts the meaning of a “dominant 
company” as defined in the Commercial Companies Code. 

Primarily, a dominant company is understood to be a company 
or partnership governed by the Commercial Companies Code (reg-
istered partnership, professional partnership, limited partnership, 
joint-stock limited partnership, limited-liability company, simple 
stock company or joint-stock company). However, since the Agri-
cultural System Development Act addresses restrictions on trading 
shares in dominant companies, it is reasonable to assume that these 
restrictions pertain specifically to trading shares in limited-liability 
companies and joint-stock companies.

Act of 13 July 2023 
Amending the Act on 
Management of State 
Treasury Agricultural 
Real Estate and Certain 
Other Acts

Commercial Companies 
Code Art. 4 §1
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A company is considered dominant over another company 
when:
–	 It controls a majority of the votes at the shareholders’ meeting or 

general meeting or on the management board of the subsidiary
–	 It is entitled to appoint/dismiss a majority of the members of 

the subsidiary’s management/supervisory board
–	 Its management board members make up more than half of the 

members of the subsidiary’s management board, or
–	 It exerts a decisive influence over the activities of the subsidiary, 

particularly through an agreement between the parent (domi-
nant) company and the subsidiary providing for management 
of the subsidiary or transfer of the subsidiary’s profits.

Recommended pre-transaction activities

Before transferring shares in the parent company of a limited-lia-
bility company or joint-stock company that owns or holds agricul-
tural real estate in perpetual usufruct in Poland, the parties should 
conduct a thorough investigation into the legal status of both the 
subsidiary and the parent. This examination should focus on their 
ownership structure and the extent of control one company ex-
ercises over the other. Additionally, it is essential to analyse the 
legal status of the subsidiary’s real estate, including the type and 
area of the property (whether it is agricultural or non-agricultural 
and whether it falls under the purview of the Agricultural System 
Development Act).

Pre-emption right to shares in the parent company

When the transfer of shares in a dominant company is subject to 
the restrictions outlined in the Agricultural System Development 
Act, the sale of shares may take place under the condition that 
KOWR does not exercise its pre-emption right, and thus refrains 
from assuming the role of the purchaser in the sale agreement. 
Consequently, the transfer of shares must be contingent upon this 
condition, which can be achieved by executing either one or two 
agreements (the first agreement would entail an undertaking to 
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transfer the title, while the second agreement would effectuate the 
transfer of title if KOWR opts not to exercise its pre-emption right).

KOWR should be notified of the possibility of exercising its 
pre-emption right. Subsequently, within two months after receiving 
the notice, KOWR may submit a declaration to exercise its pre-emp-
tion right. However, the examination of the company’s factual and 
legal status often proves to be more intricate than mere verifica-
tion of the status of the real estate. Therefore, the parliament has 
granted KOWR not only a longer period to exercise its powers but 
also the right to review the company’s books and records and to 
request information regarding unrecorded debts and liabilities.

Notification to KOWR of its pre-emption right must be accom-
panied by:
–	 Extracts from the land and building register
–	 A copy of the land and mortgage register
–	 The company’s balance sheet and profit and loss account for 

the last three fiscal years
–	 A current list of shareholders
–	 The company’s articles of association
–	 A declaration of the company’s management board regarding 

the amount of contingent liabilities, with acknowledgment of 
criminal liability for making a false statement.

A pre-emption right or right to purchase shares of the parent company 
is vested in KOWR when:

•	 The subsidiary is the owner 
or perpetual usufructuary of 
agricultural real estate in Poland 
with an area of at least 5 hectares

•	 A relationship of dominance exists 
between the parent and the 
subsidiary

•	 The parent company holds shares 
in the subsidiary

•	 The transaction involves trading 
of shares in the parent (dominant) 
company.

1.
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„
KOWR should be notified 
of the possibility of 
exercising its pre-emption 
right and of its right to 
acquire shares in the 
parent company.
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Right to purchase shares in the parent company

The right to purchase shares in a parent company is vested in KOWR 
when the transfer of shares occurs as a result of an agreement other 
than a sale contract, such as:
–	 A unilateral legal act
–	 A court ruling, a decision of a public administrative body, or an 

order by an enforcement authority issued under the provisions 
on enforcement procedure

–	 Another legal act or event, such as inheritance.

As in the case of the pre-emption right, KOWR should be notified 
of its right to acquire shares in the parent company, and within two 
months from receipt of the notice, it should make an appropriate 
statement to that effect. This implies that unlike the pre-emption 
right to shares, an unconditional transaction between the parties 
occurs, but after the transaction KOWR can declare its intention to 
acquire the shares that were the subject of the transaction.

As in the case of the pre-emption right to acquire shares in a 
company, KOWR may review the company’s books and records and 
request information on encumbrances and liabilities not includ-
ed in the books and records. This review may be based on various 
documents, including but not limited to an extract from the land 
and building register, a copy of the land and mortgage register, the 
company’s balance sheet and profit and loss account for the last 
three fiscal years, the current list of shareholders, the company’s 
articles of association, and a statement of the company’s manage-
ment board on the amount of contingent liabilities.

When exercising the statutory right to purchase shares, KOWR 
is obliged to pay the price. If the price is not clear from the legal act 
or event in question, then KOWR must determine the value of the 
shares. In cases where the price stated in the legal act significantly 
deviates from the market value of the shares, KOWR reserves the 
right to apply to the court to determine the price.
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Sanctions for violating trading restrictions

The Agricultural System Development Act imposes severe sanc-
tions for violations of its provisions. Primarily, any acquisition of 
ownership of agricultural real estate, an interest in co-ownership 
of agricultural real estate, or perpetual usufruct, as well as the ac-
quisition of shares in a company that owns agricultural real estate 
with an area of at least 5 hectares, is deemed invalid if concluded 
in circumvention of the restrictions outlined in the act.

Consequently, if shares in a company that owns or holds per-
petual usufruct of agricultural real estate of at least 5 hectares, or 
in its parent company, are transferred without notifying KOWR, 
or if shares in these companies are acquired through an act other 
than sale and KOWR is not notified, such actions will be consid-
ered invalid.

Do the restrictions apply to “grandparents”?

The question has arisen whether KOWR’s right of pre-emption or 
purchase of shares applies exclusively to direct parent companies 
or also extends to “grandparents” controlling those companies. 
The answer is no.

The Polish parliament has imposed restrictions on trading in 
companies’ shares only when the subject of trading involves shares 
of companies that are owners or perpetual usufructuaries of ag-
ricultural real estate with an area of at least 5 hectares, or shares 
in parent companies of such companies, provided that the parent 
company owns shares in the subsidiary.

Thus, we must conclude that trading in shares in companies 
higher up in the ownership structure is free of restrictions, par-
ticularly “grandparents” controlling the parent companies, unless, 
of course, the parent company itself is also the owner or perpet-
ual usufructuary of agricultural property in Poland of 5 hectares 
or more.
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Do trading restrictions apply to foreign companies?

An interesting yet rather complicated and controversial issue arises 
regarding whether restrictions on trading in shares in subsidiaries 
and parent companies apply when the companies are registered 
abroad. For instance, does this apply when trading in shares of a 
company based in Germany that owns agricultural real estate in 
Poland with an area of at least 5 hectares, or shares in a parent 
company based in Germany that controls shares in a subsidiary 
holding Polish agricultural real estate?

The Agricultural System Development Act does not directly ad-
dress this question. However, there are several reasons why these 
restrictions may not apply in this scenario.

First, the Agricultural System Development Act makes refer-
ence to the definition of a parent (dominant) company in the Com-
mercial Companies Code, concerning trading in shares of such a 
company. A dominant company to which the shares belong must 
be included in the catalogue of companies specified in the Com-
mercial Companies Code, particularly a limited-liability company 
or joint-stock company. 

Second, it is assumed that the concept of a dominant compa-
ny within the meaning of the Commercial Companies Code typ-
ically applies to Polish companies, with foreign companies being 
included in exceptional cases. This is because the commands and 
prohibitions in the Commercial Companies Code are primarily 
directed at companies established under Polish law. Additionally, 
the concept of a subsidiary within the Commercial Companies 
Code often encompasses foreign subsidiaries to ensure that spe-
cific restrictions aimed at parent companies are also applicable to 
subsidiaries, rather than the other way around.

Finally, according to choice-of-law rules, the acquisition or loss 
of the status of a shareholder or member, along with the associated 
rights and obligations, is governed by the law of the state in which 
the legal entity has its registered office. Therefore, it can be inferred 
that the transfer of shares of companies with their registered office 
outside Poland, but holding agricultural real estate in Poland, is 
not subject to the restrictions outlined in the Agricultural System 
Development Act.

Commercial Companies 
Code Art. 1 §2

Art. 17(3)(7) of the Private 
International Law of 
4 February 2011
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On one hand, considering the aim of the act, applying the re-
strictions to trading in shares of companies registered abroad might 
seem justified. But on the other hand, it is difficult to imagine how 
the exercise of the pre-emption right or the right to purchase shares 
would practically work in such cases. Enforcing against a foreign 
company the duty to provide the information and documents need-
ed to investigate its legal status, analysing them, and drawing con-
clusions based on foreign law, all within a relatively short timeframe 
of two months, presents significant challenges.

However, it cannot be ruled out that the parliament may take 
the opposite view, for example, by amending the law to clarify 
the provisions. Likewise, there is a possibility that the courts may 
adopt an interpretation different from the one indicated above. 
Therefore, it is all the more reasonable to exercise particular cau-
tion and thoroughly assess the legal status of companies and their 
real estate in light of the current state of the law. It is also advisa-
ble to analyse the case law and legal literature before structuring 
and carrying out transactions involving agricultural real estate in 
Poland or shares in companies holding agricultural real estate, or 
shares in such companies.

Conclusion

The amendment raises numerous questions, some of which are 
challenging to answer definitively until the provisions are adequate-
ly clarified by the legislature or until a consistent line of case law is 
established. Therefore, as part of the preparation for a share trans-
action that may fall under the purview of the Agricultural System 
Development Act, a comprehensive examination of the companies’ 
legal status, their links, and the real estate they possess is impera-
tive. Additionally, an in-depth analysis of current regulations and 
the position taken by courts and commentators is essential.
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New demerger by 
spin-off: The simplest 
of demergers and a 
practical alternative 
to the demerger by 
separation and in-kind 
contribution

On 15 September 2023, an amendment to 
the Commercial Companies Code entered 
into force, introducing into the Polish legal 
system a previously unknown method of 
demerging companies: the demerger by 
spin-off. The parliament was obliged to 
implement EU directives providing for the 
demerger by spin-off as well as additional 
methods for cross-border demerger.
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What is demerger by spin-off?

Demerger by spin-off is a new feature of Polish commercial law, 
but, as our experience shows, it has already been used in practice. 
It draws heavily on the legacy of German legislation, which, even 
before entry into force of the EU directive, specifically provided 
for this method of demerger.

A demerger by spin-off involves a transfer of a portion of the 
assets of the demerged entity (which may be a company or a 
joint-stock limited partnership) to an existing or newly formed 
company or companies in exchange for shares of the acquiring or 
newly formed company or companies, which are taken up by the 
demerged company. As a result of the demerger, the acquiring 
company enters into the rights and obligations of the demerged 
company specified in the demerger plan (universal succession) 
as of the date of the demerger, including, by operation of law, all 
rights and obligations of the demerged company provided for in tax 
law. Permits, licences and concessions related to assets assigned to 
the acquiring company in the demerger plan are also transferred 
to the acquiring company, unless the act or decision granting the 
permit, licence or concession provides otherwise. The acquiring 
company can be either an existing company or joint-stock limited 
partnership, or a company newly formed in connection with the 
demerger by spin-off.

In a demerger by spin-off, the partners or shareholders of the 
demerged company do not take up shares in the company to which 
the assets of the demerged company are transferred. Rather, newly 
created shares in the acquirer are taken up directly by the demerged 
company. Against the backdrop of the provisions on changes in 
corporate form, the design of a demerger by spin-off resembles 
a demerger by separation. The biggest difference is the limited 
participation in the demerger by the demerged entity’s partners 

Universal succession 
accession to all rights 
and obligations

Singular succession
acquisition of individu-
ally designated right or 
rights



64 Wardyński & Partners  ·  2024 Yearbook

or shareholders. As in the case of the demerger by separation, a 
company subject to demerger by spin-off is not dissolved as of the 
date of demerger.

Streamlining

Carrying out a demerger by spin-off is greatly facilitated by the law 
itself. In a demerger by spin-off, certain elements of the compa-
ny’s demerger plan are excluded because the shares in the acquir-
ing company are taken up directly by the demerged company and 
not by its partners or shareholders. And for the same reason, the 
companies participating in the demerger by spin-off must include 
in the demerger plan information regarding the number and value 
of shares in the acquiring company or newly formed companies 
taken up by the demerged company. As a result, the plan for a de-
merger by spin-off does not have to include the following elements:
–	 The ratio for exchange of shares of the demerged company for 

shares of the acquiring or newly formed companies and the 
amount of additional contributions in cash, if any

–	 The rules for granting shares in the acquiring company or newly 
formed companies

–	 Indication of the date from which the newly created shares en-
title the holder to participate in the profit of the acquiring or 
newly formed companies

–	 Indication of the rights granted by the acquiring or newly 
formed companies to shareholders, partners, or persons with 
special rights in the demerged company

–	 Rules for distribution among the shareholders or partners of 
the demerged company of the shares of the acquiring company 
or newly formed companies.

Additionally, the management board of a company participating 
in the demerger is not obliged to prepare a written report justi-
fying the company’s demerger. Unlike a demerger by separation, 
where examination of the plan by an auditor can be waived (op-
tionally, with the shareholders’ consent), in the case of a demerger 
by spin-off the need for audit of the company’s demerger plan is 
excluded by law.
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At the same time, other simplifications can be introduced with 
the consent of all the partners or shareholders of each of the enti-
ties involved in the demerger. It is possible to skip:
–	 Attaching to the demerger plan a statement on the accounting 

status of the demerged company, prepared for purposes of the 
demerger as of a specified date in the month preceding the fil-
ing of an application for announcement of the demerger plan, 
using the same methods and the same layout as the last annual 
balance sheet

–	 Notification by the demerged company’s management board to 
the management board of each acquiring company, or the newly 
formed company in organisation, of any material changes in as-
sets or liabilities between the date of preparation of the demerg-
er plan and the date of adoption of the resolution on demerger.

Demerger by spin-off as an alternative to demerger by 
separation or in-kind contribution of an organised part 
of an enterprise

Due to the foregoing simplifications, a demerger by spin-off may 
be an interesting alternative to carrying out a reorganisation in a 

DEMERGER by SEPARATION Division by spin-off

Shareholders’ rights Shareholders of the separated 
company become shareholders of the 
acquiring company

Shareholders of the spun-off company 
do not become shareholders of the 
acquiring company

Property of the demerged 
company

The separated assets are transferred 
from the separated company to the 
acquiring company without mutual 
consideration

The spun-off company obtains shares 
in the acquiring company for transfer 
of the spun-off assets

Shares in the acquiring company 
are taken up by shareholders of the 
separated company

Shares in the acquiring company are 
taken up by the spun-off company

The separated company does not 
become a partner or shareholder of 
the acquiring entity

The spun-off company becomes a 
shareholder of the acquiring company
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group of companies, which under previous law would have to be 
carried out by a demerger by separation, in-kind contribution, or 
transfer of an enterprise or organised part of an enterprise.

In essence, a demerger by spin-off seems to most resemble an 
in-kind contribution, as the acquiring company issues shares to the 
demerged company in exchange for the assets it receives. However, 
the differences are significant, and therefore a decision to conduct 
a separation or in-kind contribution should be preceded by metic-
ulous legal, business and tax analysis.

As a rule, an in-kind contribution to a company includes sole-
ly assets. By contrast, in a demerger by spin-off the company’s 
spun-off items include both assets and liabilities (for example con-
tractual obligations). With an in-kind contribution, singular succes-
sion (contribution of individual assets to the company) takes place, 
which may require additional agreements between the company 
contributing certain assets and its creditors. Also, in the case of 
in-kind contribution, broad tax succession does not take place (as 
of the date of the demerger, accession of the acquirer to all rights 
and obligations of the separated company provided for in tax law 
connected with the assets allocated to the acquiring company).  
Similar restrictions will also apply to the disposal of an enterprise 
or an organised part of an enterprise. The advantage of a demerger 
by spin-off is the transfer of rights and obligations by operation of 
law (partial general succession). The effect of general succession 
will be the transfer as of the date of spin-off of, among other things, 
permits, concessions and exemptions, unless the law or a relevant 
decision provides otherwise.

In-kind contribution Division by spin-off

singular succession universal succession

(in principle) transfer of assets only transfer of assets and liabilities

acquisition of shares by the contributing company

lack of tax succession tax succession (if the spun-off assets 
constitute an organised part of an 
enterprise)

Tax succession
 accession to all rights 
and obligations under 
tax law related to the 
acquired assets
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Here, it should be pointed out that if the acquiring company is a 
joint-stock company (SA), both in-kind contributions and demerg-
ers by spin-off will, in principle, require an auditor’s opinion under 
the provisions on in-kind contributions to joint-stock companies.

When is it a good idea to choose a demerger by spin-off, 
and how quickly can it be conducted?

During the company’s existence, there are many situations where 
it is necessary to carry out restructuring. The reasons may include:
–	 A need for refinancing of operations
–	 A need to isolate specific business lines to optimise processes
–	 Starting joint activity with another undertaking
–	 The need to spin off part of the existing business in order to sell 

that part of the business.

Suppose a parent company spins off part of its business to a 
100%-owned subsidiary. But the subsidiary has already been grant-
ed a number of permits that would have to be updated in the 
event of a change of shareholders (direct change of control). In 
such a scenario, if a demerger by separation were to take place, 
a need to update the permits would occur, as the shares in the 
subsidiary would pass to the shareholders of the parent company. 
The demerger by spin-off allows the parties to avoid updating the 
permits, as in that scenario the entities involved in the ownership 
structure of the subsidiary will remain unchanged.

Preserving the existing ownership structure after reorganisa-
tion may also be important, for example, for regulated entities in 
the capital market (investment fund companies) and financial in-
stitutions (banks), which will not be obliged to obtain a decision 
from the Polish Financial Supervision Authority on the lack of 
objection to implementation of the demerger, which might have 
to be obtained in the event of a change in shareholders.

Also, against the backdrop of state aid regulations, preserva-
tion of the existing ownership structure by a company that is the 
beneficiary of state aid may, at least in some situations, allow the 
state aid to be maintained, while avoiding the need to notify or ob-
tain approval from the financing institution for the reorganisation.
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In business practice, a number of other situations certainly will 
occur in which a demerger by spin-off will be the optimal solution.

Tax considerations should be taken into account when choosing 
the appropriate form of restructuring. To maintain the tax neu-
trality of the process (in the case of both in-kind contributions and 
demergers), it will most often be necessary to first internally spin 
off an organised part of the company. Depending on the assump-
tions made, allowing for the tax requirements (such as obtaining 
interpretations), it should be possible to carry out a demerger by 
spin-off within a minimum of three to four months.

The choice of the right legal form for a reorganisation will al-
ways be dictated first and foremost by the business needs, which 
must be effectively translated into legal and tax solutions. In this 
context, a demerger by spin-off creates new opportunities for re-
organisation that were not available before the change of law and 
are worth considering at the initial planning stage.
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Ensuring business 
continuity after 
a merger or demerger

For companies participating in a 
merger or demerger to continue their 
operations uninterrupted, they must 
be sure to maintain or reapply for the 
necessary permits, licences or other 
administrative acts. Proper preparation 
for this process requires not only 
knowledge of the regulations, but also 
familiarity with the various authorities’ 
practice. The more regulated a sector 
is, the more issues need to be analysed 
in the initial reorganisation phase.
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Permits issued under administrative law in Poland are wide-ranging, 
and cases involving them are decided by different levels of admin-
istration. Sometimes rulings are delegated to field offices, whose 
practice and interpretation of the regulations can be inconsistent. 
And administrative officials are not always comfortable navigating 
the corporate reorganisation provisions, which are outside their 
daily routine.

Pursuant to general principles, rights and obligations under 
administrative law are closely tied to the entity for which they are 
established. As a rule, rights arising under administrative law are 
non-transferable and non-hereditable. They are binding on the 
named addressee and on the public administrative body. Thus, the 
rule is the impermissibility of legal succession, unless the trans-
ferability of rights arising under administrative law is grounded 
in a specific provision of substantive law or in the administrative 
decision issued pursuant to that provision.

Exceptions to this rule are provided for in the Commercial 
Companies Code. For example, Art. 494 provides for universal 
succession in a merger, unless a decision or a special law provides 
otherwise. However, the wording of this provision and analogous 
provisions on demergers indicates that the rules in the code are 
not universally applicable. Meanwhile, rights arising from such 

“non-transferable” administrative decisions may be crucial for the 
acquiring or newly formed company to be able to conduct its busi-
ness. Awareness of the constraints and inconsistent approach of 
the authorities enables proper planning of the reorganisation (of-
ten on a day-to-day basis) to continue operations.

When planning a reorganisation, the following general princi-
ples should be kept in mind:
–	 Administrative-law succession applies only to permits, conces-

sions or exemptions granted after 1 January 2001.
–	 The Commercial Companies Code constitutes the basis for the 

acquiring (or newly established) company to step into the shoes 

Art. 494 of the Commer-
cial Companies Code
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of the acquired (or demerged) company — unless in the given 
case there is an act or decision excluding application of the 
code in this respect. Claims by some authorities that a special 
provision is needed for this to occur are unfounded.

–	 After the date of the merger or demerger, the acquiring or new-
ly formed company must further continue to meet the criteria 
for obtaining the permit in question, whether the criteria are 
subjective (e.g. having a clean criminal record, or requirements 
for legal form) or objective (e.g. possessing appropriate assets 
or qualified personnel).

–	 The code rules cannot provide a basis for allocation of rights and 
duties among the companies involved in a demerger.

Reorganisation and transfer of a decision 
on environmental conditions

Pursuant to Art. 72a of the Environmental Impact Assessment Act, 
with the consent of the party to whom the decision was issued the 
authority competent to issue an environmental decision is obliged 
to transfer the decision to another entity if the recipient accepts 
the conditions contained in that decision. 

In the procedure for transferring a decision on environmental 
conditions for development, only two parties are involved, i.e. the 
rightholder under the decision and the party interested in assuming 
the rights. The entity entitled to assume the rights should submit 
a request to transfer the rights under the decision to the authority 
that issued the decision. The rights arising from an environmental 
decision are transferable, but only under the conditions stipulated 
by the act. This means that the transfer of such a decision can only 
take place via an administrative decision.

However, practice shows that the transfer procedure is not so 
simple. Administrative authorities interpret Art. 494 of the Com-
mercial Companies Code in conjunction with Art. 72a of the En-
vironmental Impact Assessment Act inconsistently. Moreover, a 
statement from the existing holder may not be sufficient, and some-
times is impossible to obtain, since the entity has already been “ab-
sorbed” by the newly formed or acquiring company, i.e. formally 
it no longer exists.

Art. 494 of the Commer-
cial Companies Code in 
conjunction with Art. 72a 
of the Environmental 
Impact Assessment Act

Art. 72a, Act on Providing 
Information on the 
Environment and Envi-
ronmental Protection, 
Public Participation in 
Environmental Protec-
tion, and Environmental 
Impact Assessment
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This lack of consistent treatment by the authorities disrupts re-
organisations, especially if multiple decisions are being transferred, 
issued by different authorities in different parts of the country (a 
dilemma we have faced more than once).

Transfer of a non-final decision, or partial transfer, i.e. of only 
some conditions of the environmental decision, is also problem-
atic. Most commentators seem to reject this possibility. To avoid 
complications and ensure business continuity, this issue should 
be consulted in advance and planned for in the draft terms of 
reorganisation.

These problems also arise in corporate mergers and demergers, 
as the Commercial Companies Code and specific laws in relation 
to the code often prove inadequate.

Reorganisations of energy companies and industrial 
customers

Due to its importance to state security, energy is one of the most 
regulated areas of the economy. For example, the Energy Law pro-
vides for expiration of a licence due to deletion of the company 
holding the licence from the commercial register. However, the 
legal literature has begun to recognise that this provision does not 
apply when the licensed activity is continued through succession 
(or under the principle of continuation in the event of conversion 
of corporate form).

The Energy Law contains a whole catalogue of requirements 
for obtaining a licence, and the President of the Energy Regulato-
ry Office has issued guidance in the form of “information packets” 
whose volume exceeds the length of this article many times over. 
This guidance is intended to help applicants submit the correct set 
of documents when applying for a licence. These requirements 
include:
–	 No criminal record for offences related to the business in ques-

tion (harder than it might seem to demonstrate in the case of 
foreign entities)

–	 Possessing the necessary infrastructure (technical capabilities)
–	 Access to financial resources ensuring proper operations
–	 Guarantee of proper performance of the licensed activity.
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The regulator may request clarifications to verify whether the ac-
quiring or newly formed company meets the necessary require-
ments for holding a particular licence. If this cannot be confirmed, 
the regulator may amend or revoke the licence.

On the other hand, with a demerger, the parties need to remem-
ber to contact the market regulator to determine the procedure for 
obtaining a new licence or amending the existing one, if after the 
reorganisation the licensed business is to be continued by more 
than one company. While an existing licence may be amended some 
time after the merger or demerger, a new licence should be issued 
on or immediately after that date. This means that it is necessary 
to prepare the application and collect the required documentation 
well in advance, so that the regulator issues a licence in due time 
to guarantee the continuity of the licensed activity.

For obtaining and enjoying relief for industrial customers, the 
regulator has confirmed that in performing its obligations as an 
industrial customer and applying for industrial customer status in 
the following year, the acquiring company may rely on the financial 
data of the acquired company which had this status on the date of 
the merger. The authority recognises that the application for relief 
for the following year may include the aggregated financial data of 
both companies, to demonstrate that the acquiring company meets 
the requirements for obtaining relief.

Reorganisations of food and healthcare companies

The food industry and healthcare market are strictly regulated areas. 
Meeting numerous requirements set forth in the Pharmaceutical 
Law, the Medical Devices Act, the Food and Nutrition Safety Act, 
as well as for example the Act on Prevention of Alcoholism and Up-
bringing in Sobriety, is subject to supervision by such authorities as:
–	 The Office for Registration of Medicinal Products, Medical De-

vices and Biocidal Products
–	 The Minister of Agriculture and Rural Development
–	 The Minister of Climate and Environment
–	 Pharmaceutical and sanitary inspectorates
–	 Field offices of the state administration and local government 

bodies.



„
Even if a permit is 
transferable, in practice 
administrative bodies are 
reluctant to amend an 
administrative decision 
(the form in which all types 
of permits are issued) 
to designate a different 
holder.
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For example, in transactions or reorganisations involving a super-
market chain, in the food industry it is important to remember that 
each store has a separate sanitary approval, and if the store sells 
alcoholic beverages it must have three retail licences (depending on 
the strength of the products) to offer the full range of products. Un-
der law and practice, alcohol permits are treated as non-transferable, 
as are pharmacy permits (especially after last year’s amendment to 
the “Pharmacies for Pharmacists” law, which is highly controver-
sial and has been challenged before the European Commission).

Even if a permit is transferable, in practice administrative bod-
ies are reluctant to amend an administrative decision (the form in 
which all types of permits are issued) to designate a different holder.

Thus, if as a result of the companies’ reorganisation, a regulated 
activity carried out by company X is taken over from a given date 
by company Y, the administrative bodies usually take the position 
that it is necessary to issue a new administrative decision to the 
new entity. Formally, this will involve revocation of the permit for X 
and issuance of a new permit to Y. In this case, it is necessary to 
coordinate the reorganisation process for all new permits to be 
issued on the scheduled implementation date of the companies’ 
reorganisation, as well as to realistically predict the time required 
to transfer the legally required permits or obtain new ones.

Conclusion

Only an extensive analysis of the factual and legal status of the 
planned reorganisation will allow it to be properly prepared, while 
maintaining business continuity and minimising the costs. Involv-
ing specialists in various fields of law in the reorganisation will en-
sure that the entire process runs smoothly, while reducing the risks 
associated with transfer of rights under Polish administrative law.

https://codozasady.pl/en/p/will-pharmacy-m-a-still-be-possible-
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Control of 
foreign subsidies: 
New restrictions in 
M&A transactions

Undertakings planning significant 
mergers and acquisitions in the 
European Union should pay attention 
to a number of regulations and legal 
restrictions on M&A at the EU level 
which the Commission has begun to 
apply in recent years — particularly 
the Foreign Subsidies Regulation. 
The new EU provisions can complicate, 
prolong, and sometimes block 
transactions altogether.



For more articles on this topic,  
please visit the In Principle portal:

competition

Andrzej Madała
Competition practice

M&A

http://codozasady.pl/en/c/competition
http://codozasady.pl/en/c/m-a


79control of concentrations  ·  foreign subsidies

In difficult times, security issues, including oversight of businesses, 
become a priority, at the EU level and in the member states. The 
provisions on control of foreign investments adopted in recent 
years are a good example. In the European Union, such a regula-
tion was adopted in 2019 and went into force in 2020, as did the 
expanded Polish provisions comprehensively regulating control of 
foreign investments. Since then, new or amended acts have been 
adopted in 22 EU member states. 

The European Commission has implemented other legal instru-
ments to increase the security of economic transactions within the 
single internal market. As a first step, the Commission expand-
ed the application of Art. 22 of the EC Merger Regulation. Under 
the one-stop-shop rule, concentrations with an EU dimension (i.e. 
significantly larger than the domestic dimension) are notifiable 
to the Commission and are no longer examined by national anti-
trust authorities. However, there is a referral mechanism between 
the Commission and national authorities. It helps assign cases 
between the Commission and member states in accordance with 
the principle of subsidiarity (the idea is that each case should be 
addressed by the most appropriate authority). Currently, under 
Art. 22 of the EC Merger Regulation, member states (national 
antitrust authorities) may file a request with the Commission 
to examine on their behalf any concentration that does not 
have an EU dimension and was not notifiable under domestic 
merger control provisions. Moreover, such a request can be filed 
even if the transaction has already closed.

This approach makes it possible to review transactions involv-
ing undertakings that may play a big competitive role in a given 
market, even though at the time of the concentration they generate 
little or no turnover. These could include, for example, startups, 
undertakings supplying critical goods or services to another in-
dustry, as well as entities with access to competitively significant 

Regulation (EU) 
2019/452 of the Euro-
pean Parliament and of 
the Council of 19 March 
2019 establishing a 
framework for the 
screening of foreign 
direct investments into 
the Union. Act on Control 
of Certain Investments 
of 24 July 2015

Council Regulation (EC) 
139/2004 of 20 January 
2004 on the control of 
concentrations between 
undertakings
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assets (such as raw materials, infrastructure, data or intellectual 
property rights), conducting significant research, or owning in-
novative solutions.

And in 2023, the EU provisions on oversight of the impact of 
third countries on the proper functioning of the internal market 
came into force, introducing a mechanism for the Commission to 
investigate and control third countries’ subsidising of planned busi-
ness ventures in the EU by undertakings (both private and state-
owned). The Commission’s new powers pertain to two spheres 
of economic activity: public procurement (see article on page 25) 
and M&A. 

Oversight of foreign subsidies:  
Legal framework for merger control

Foreign subsidies can distort competition, in particular if a concen-
tration results in a change of control of EU undertakings — hence 
the introduction of oversight mechanisms allowing the Commis-
sion to examine the source of funds giving a competitive advantage 
to foreign undertakings in the area of corporate concentrations.

The provisions refer to typical transactions defined as “con-
centrations” in antitrust provisions. These will be transactions 
concerning:
–	 Merger of two or more independent undertakings or parts 

thereof
–	 Acquisition of control over another undertaking or part there-

of via the purchase of securities or assets, by contract, or by 
any other means

–	 Establishing a joint venture performing all the functions of 
an autonomous economic entity.

The obligation to notify intended concentrations applies to trans-
actions meeting both of the following criteria:
–	 At least one of the merging undertakings, acquired undertakings 

or joint ventures is established in the European Union and gen-
erated aggregate turnover in the EU of at least EUR 500 mil-
lion in the financial year preceding the concentration, and

Regulation (EU) 
2022/2560 of the 
European Parliament 
and of the Council of 
14 December 2022 
on foreign subsidies 
distorting the internal 
market
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–	 The undertakings participating in the concentration were 
granted combined aggregate financial contributions of more 
than EUR 50 million from third countries in the three years 
preceding conclusion of the contract, announcement of the 
public bid, or acquisition of a controlling interest (in the case of 
an acquisition, this pertains to the acquirer(s) and the acquired 
undertaking; in the case of a merger, the merging undertakings; 
in the case of a joint venture, the undertakings creating the joint 
venture, and the joint venture itself ).

The concept of financial contribution is defined broadly in the 
regulation, encompassing a wide range of support measures, not 
exclusively monetary transfers (e.g. tax exemptions or supplies of 
goods or services).

Importantly, a financial contribution provided by a third coun-
try should be understood to include support funds provided by 
central government institutions, as well as by other public author-
ities, foreign public entities, and private entities whose actions are 
attributable to a non-EU state. The restrictions also apply to mul-
tinationals based in the EU that have been granted subsidies from 
third countries.

Requirement to notify intended concentration (general rule)

All participants were 
granted a total of 
> EUR 50 million from 
third countries during 
the last three years

EUR 50 m  
granted from third countries

At least one of 
the participants is 
established in the EU 
and generates at least 
EUR 500 million in 
turnover in the EU

EUR 500 m  
turnover in the EU

Foreign subsidy

where a third country 
(from outside the EU) 
provides, directly or 
indirectly, a financial 
contribution which 
confers a benefit on an 
undertaking engaging 
in economic activity 
in the internal market 
and which is limited, in 
law or in fact, to one or 
more undertakings or 
industries.

Foreign subsidies are 
subject to Regulation 
2022/2560 if they 
actually — or even 
potentially — distort 
competition within 
the EU.
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Notification procedure and the Commission’s powers

The Commission has broad investigative powers in the control of 
concentrations of undertakings involving foreign subsidies, and 
is the exclusive body authorised to apply Regulation 2022/2560.

On its own initiative (ex officio), the Commission may, among 
other things:
–	 Investigate information from any sources (e.g. member states, 

natural or legal persons, business associations, etc) pertaining 
to alleged foreign subsidies distorting the internal market

–	 Conduct necessary inspections of undertakings and associa-
tions of undertakings in EU member states, including search-
ing their premises and vehicles, requesting explanations from 
representatives or members of staff, and examining books and 
business records and making copies of such documentation

–	 Conduct a market survey in a specific sector and request that 
all necessary information be provided by designated undertak-
ings or associations

–	 Request the transfer of all necessary information regarding 
pending proceedings not only from the parties to the proceed-
ings, but also from other undertakings or associations, member 
states and third countries.

The Commission may also carry out inspections in a third country 
(outside the EU), provided that the government of that state has 
been officially notified and raises no objection to the inspection.

Under Regulation 2022/2560, in principle, the review of con-
centrations is ex ante control: obliged undertakings must notify 
their intention to concentrate. The Commission may also request 
prior notification of any concentration that is not otherwise a no-
tifiable concentration, at any time prior to its implementation. This 
will take place when the Commission suspects that foreign subsi-
dies may have been granted to the undertakings concerned in the 
three years prior to the concentration.

Additionally, the Commission may review a concentration meet-
ing the notification criteria but not notified by the party or parties 
prior to implementation (ex post control), or notified at the request 
of the Commission. If in such case the Commission finds that the 
concentration distorts the internal market, the Commission may 
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require the participants to restore the situation prevailing prior 
to implementation of the concentration as far as possible (e.g. 
by unwinding the concentration, or if that is not possible, ordering 
other appropriate measures aimed at restoring the status quo ante).

Moreover, the Commission may impose interim measures 
on the participants of a concentration when (i) there are suffi-
cient indications that a financial contribution constitutes a foreign 
subsidy and distorts the internal market and (ii) there is a risk of 
serious and irreparable harm to competition on the internal market. 
The catalogue of these measures is open-ended, but may include 
for example a commitment to:
–	 Refrain from certain investments
–	 License assets acquired with the help of foreign subsidies
–	 Offer access to elements of infrastructure (research facilities, 

production capabilities, essential facilities) acquired or support-
ed by foreign subsidies distorting the internal market.

As a rule, the parties to a planned concentration must refrain from 
implementing a concentration before notification, and until 
the Commission issues a decision or the time limit for issuing 
a decision lapses (suspension requirement).

The notification procedure is conducted in two stages. Fol-
lowing notification of the intended concentration, the first stage, 
a preliminary review, is held. This proceeding should be com-
pleted within 25 working days. During this time the Commission 
will either close the proceeding, or issue a decision launching an 
in-depth investigation (second stage). This decision is based on 
the Commission’s determination of whether the undertaking has 
received a foreign subsidy, and if so, whether it could distort the 
internal market.

The in-depth investigation should be completed within 90 
working days. However, the Commission may extend it up to an 
additional 20 working days. If the parties to the concentration 
propose commitments to remedy the distortion of the internal 
market, the in-depth investigation will be extended by 15 working 
days. The time limits for both the first and second phase exclude 
periods where the Commission is waiting for the parties to make 
up shortcomings in the notification, or to submit additional infor-
mation requested by the Commission.
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During the in-depth investigation, the Commission will make a 
further assessment of the foreign subsidy, using a balancing test, 
weighing the negative effects of distortion against any positive ef-
fects on growth of the internal market, in line with relevant policy 
objectives of the EU.

After conducting the proceeding, the Commission may issue 
one of the following determinations:
–	 A no-objection decision (if the distortion is outweighed by pos-

itive effects)
–	 A decision with redressive measures or commitments (if the 

measures will fully and effectively remedy the distortion), or
–	 A decision prohibiting the concentration, where the Commis-

sion finds that the foreign subsidy distorts the internal market.

The redressive measures or commitments within the Commission’s 
reach may include the following (an open-ended list):
–	 Offering access to infrastructure (research facilities, production 

capabilities, or essential facilities)
–	 Reducing capacity or market presence
–	 Refraining from certain investments
–	 Divestment of certain assets
–	 Repayment of the foreign subsidy.

Notification procedure before the European Commission

Stage 1
Initial review
(25 working days)

Was the undertaking granted 
a subsidy that may distort the 
internal market?

Stage 2
IN-DEPTH INVESTIGATION  
(90 days + 20 days + 15 days)

Balancing test

yes

Procedure closed

no
No objection

Imposition of redressive  
or compensatory 
measures

Ban

Notification 
of intended 

concentration to 
the Commission
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In extreme cases, the Commission may even demand dissolu-
tion of the transaction.

Undertakings failing to comply with the regulation must take 
into account the possibility of facing hefty fines. If the undertak-
ings failed to notify a notifiable concentration, or if they carried 
out the concentration before obtaining the Commission’s position 
or in breach of the Commission’s position, the Commission may 
impose a fine on the undertakings not exceeding 10% of their ag-
gregate turnover in the preceding financial year. Additional fines 
not exceeding 1% of their aggregate turnover may be imposed for 
submitting incorrect or misleading data to the Commission.

New obligations and challenges for undertakings

The Commission’s control of foreign subsidies significantly alters 
and complicates the M&A environment. The new regulations also 
significantly reduce the legal certainty of undertakings. The Com-
mission may call on them to notify a transaction as soon as it sus-
pects that the transaction may have a negative impact on the state 
of competition in the EU market.

For undertakings, particularly those outside the EU (but also 
for global capital groups based in the EU), this means examining 
the obligation to report new transactions and investments within 
the EU. Significantly, the regulation’s requirements apply not only 
to undertakings from states such as the Russian Federation or the 
People’s Republic of China, but also encompass countries like the 
United States, Japan, South Korea, Canada and Taiwan — large, 
non-European free-market economies whose companies account 
for a significant portion of M&A transactions in the EU market.

To establish the notification obligation, a large amount of data 
on financial contributions (subsidies) received from non-EU enti-
ties must be collected and processed. Given the very broad defi-
nition of subsidies (also including loans or the supply of goods or 
services), this involves a great deal of effort and resources. This is 
critical, especially for large corporate groups which may number 
dozens of entities. Such requirements can pose a particular prob-
lem for investment funds and their capital structures (where the 
flow of information between different entities tends to be limited).
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Additionally, only submission of all the required information 
and documents will allow the Commission to consider the notifi-
cation complete, so it can begin the procedure. In this regard, the 
notification form (FS-CO) is very detailed.

We can expect that the importance of expanded merger control 
mechanisms for undertakings in the European Union will contin-
ue to grow. These mechanisms are already an integral element in 
planning M&A transactions, particularly international deals.
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From state court 
to arbitration

On 1 July 2023, another major 
amendment to the Civil Procedure 
Code entered into force. The changes 
are intended to speed up the 
hearing of court cases. They involve 
general provisions, consideration 
of the merits, interim relief, 
enforcement, and arbitration. In this 
article, we examine the changes 
to Part Five of the Civil Procedure 
Code — the arbitration chapter.
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Changes to the Civil Procedure Code in Poland regarding arbitra-
tion are generally moving in the right direction. They expand the 
types of disputes that may be resolved by arbitral tribunals, limit 
the number of instances in post-arbitration proceedings, as well as 
create incentives for parties to enter into arbitration agreements.

Redirecting a case to arbitration

The amendment from July 2023 enables the parties to a dispute 
brought before a state court to move the case to arbitration. Sim-
ilar solutions have been discussed in many countries, including 
France, Italy and the UK, with the aim of relieving the burden on 
state courts.

Prior to last year’s amendment, conversion to arbitration was 
possible under the Civil Procedure Code, but now it is provided 
for expressly and has been institutionalised.

The newly added Art. 11611 entitles the parties to redirect the 
case to arbitration at any time up until final resolution of the dis-
pute. For this purpose, the parties must enter into an arbitration 
agreement after a dispute arises, known as a compromise agree-
ment. Part Five of the code already provides for similar solutions in 
individual employment disputes and disputes involving consumer 
contracts, and specifies the requirements that must be met for a 
compromise on these issues to be valid.

In our view, the introduction of Art. 11611 and the placement of 
this provision indicate the permissibility of extending this provision 
to individual employment cases and disputes over consumer con-
tracts. After all, since the case is pending in state court, the require-
ment for the arbitration agreement to be reached after the dispute 
has arisen is satisfied. Compared to other cases, the only difference 
will be the obligation to conclude a compromise clause while ob-
serving the specific requirements foreseen for cases of this type.
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Scope and effects of conversion

If the parties decide to divert the case from state court to arbitration, 
they will be required to submit the agreed arbitration clause to the 
court. It should include an explicit agreement by the parties to sub-
mit a specifically defined dispute to arbitration and identify the 
subject matter of the dispute or legal relationship from which the 
dispute arose. Also, for the parties, it would be in order to note 
the legal basis for the record, i.e. Art. 1161 §1 of the Civil Procedure 
Code, and to indicate the court before which the dispute is pend-
ing and the case number.

The court must affirm that the provision is consistent with the 
law and public policy, does not seek to circumvent the law, and is 
valid and effective. This means that the admissibility of entering 
into a compromise will be assessed analogously to the withdrawal 
of a statement of claim, acknowledgement of a claim, waiver or lim-
itation of a claim, or conclusion of a settlement in conciliation pro-
ceedings or before the competition and consumer protection court.

In practice, it seems that when entering into a compromise, to 
avoid doubts and potential obstruction in the future, the parties 
should more broadly set the rules under which they are moving the 
dispute to arbitration, in particular since the scope of those rules 
will depend on the stage of the state court proceedings when the 
dispute is transferred. After all, conversion is permissible at any 
time before the dispute is resolved with legal finality, i.e. also when 
the case is on appeal.

For the parties, it makes sense to determine the place of arbi-
tration, as if they do not choose the law applicable to the arbitral 
agreement, it is the law of the place of arbitration that will be ap-
plied to assess its effects and determine the extent of interference 
by state courts in the arbitration proceedings and the award. It 
is worth agreeing on whether the procedure is to be conducted 
before an institutional or ad hoc tribunal, as well as how big an 
arbitral panel is to decide the dispute. Also, it is possible to agree 
on the procedural rules according to which the arbitration will 
be conducted, e.g. the rules for exchange of pleadings or service 
of documents. But above all, given the differences in arbitration 
proceedings in this regard, the parties should determine the extent 
to which evidence already shown to the state court can be used in 
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the arbitration. Making the widest possible use of evidence from 
the court case will reduce arbitration costs and avoid duplication 
of costs.

For example, in arbitration proceedings, it is the party that must 
ensure the presence of a witness at the hearing, and the tribunal 
cannot forcibly compel attendance. This may result in eliminating 
from the witness list anyone whose attendance the party cannot 
ensure. Regardless, it may be expedient and cost-saving to agree 
to base the arbitration award on the record of witnesses’ testimony 
they presented before the state court.

In arbitration, there are also different rules governing the admis-
sion of expert opinions. In principle, it is the parties who present 
expert opinions, but unlike in state court, they are not treated as 
private document evidence, i.e. merely a statement of the propo-
nent’s position, but as an expert opinion. It is exceptional for the 
arbitral panel to appoint an expert, and when it does so it is not 
limited to the list of court experts.

If the state court approves the compromise clause entered into 
by the parties, it will discontinue the proceedings at the parties’ 
mutual request, although it does not seem that a mutual request is 
required. By effectively concluding a compromise, the parties have 
set aside the jurisdiction of the state court over a particular dispute, 
and therefore the court no longer has the authority to rule on the 
dispute, and a request by one of the parties should be sufficient 
grounds for discontinuing the state court procedure.

An arbitration agreement after a dispute has arisen  
(known as a compromise clause) should indicate:

•	 An express agreement of the parties 
to submit a specific dispute to 
arbitration for resolution

•	 The subject matter of the dispute 
or legal relationship from which the 
dispute arose

•	 The legal basis for the arbitration 
agreement (Civil Procedure Code 
Art. 1161 §1)

•	 The court before which the dispute 
is pending and the case number

•	 The place of arbitration
•	 Procedural rules (e.g. exchange 

and service of pleadings)
•	 How evidence admitted before 

the state court will be treated in 
arbitration
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In view of Art. 744 §1 of the Civil Procedure Code, discon-
tinuance of the proceedings will result in the lapse of previously 
ordered interim relief, and as a result will give rise to the possi-
bility under Art. 746 §1 to seek compensation for injury caused by 
enforcement of interim relief. This does not seem to be an effect 
of discontinuance intended by the drafters. To avoid this risk, a 
minor amendment to Art. 746 §1 would suffice, namely to exclude 
from its application cases redirected to arbitration under Art. 11611, 
while setting a time limit within which the claimant would have to 
initiate arbitration proceedings (i.e. how long interim relief would 
remain in force after the state court proceeding is discontinued). 
This would be analogous to Art. 733 §1, which specifies the time 
within which a claimant who has obtained interim relief prior to 
commencement of state court proceedings must file a statement 
of claim, or else the interim relief will lapse.

Art. 11611 §2 provides that the limitations period on claims redi-
rected from state court to arbitration begins to run anew from the 
date on which the order discontinuing the proceedings becomes 
final. Until now, the prevailing position has been that due to the 
lack of a regulation analogous to the case of rejection of a statement 
of claim, which explicitly states that a rejected statement of claim 
does not cause any effect that the code attaches to the filing of a 
pleading with the court, discontinuance of the procedure does not 
abrogate the substantive and legal effects of filing a statement of 
claim, including interruption of the statute of limitations. A sep-
arate rule in Art. 11611 §2 may deepen doubts regarding the effect 
of discontinuing the procedure.

The foregoing provision is supplemented by Art. 1165 §11, pur-
suant to which the court is obliged to dismiss, at its own initiative, 
a statement of claim or a motion to institute non-adversarial pro-
ceedings if it concerns a dispute that was the subject of a case dis-
continued pursuant to Art. 11611 §2. The purpose of this provision 
is to preclude the state court from re-examining a dispute that is 
the subject of a case discontinued pursuant to a compromise agree-
ment. If the parties decide to move the case to arbitration, but the 
arbitration award is unsatisfactory, they will not be able to bring 
another action on the merits before the state court.
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Court costs in case of conversion

Along with the introduction of Art. 11611 to the Civil Procedure 
Code, the Act on Court Costs in Civil Cases has also been amended 
to provide that in the event of discontinuance of the proceedings at 
the mutual request of the parties before the court of first instance 
following conclusion of a compromise agreement, three-fourths 
of the court filing fee is to be refunded. While this is reasonable, it 
may prove unsatisfactory to the parties, and thus discourage the 
diversion of pending cases from state court to arbitration. Addi-
tionally, if any evidentiary proceedings were already conducted, or 
even completed, before the state court, generating costs (e.g. for ap-
pearance of witnesses or preparation of expert opinions), it should 
be assumed that such costs will also be subject to the state court’s 
decision and will be borne by the parties. Unfortunately, there are 
no rules in the code for incurring such costs, and the rules for al-
location of costs under the Civil Procedure Code do not seem ad-
equate for a situation where the dispute is redirected to arbitration.

If the court approves the compromise:

•	 The state court will discontinue 
the proceeding

•	 Any existing injunctive relief will 
lapse, and the respondent can claim 
compensation for damage caused 
by enforcement of interim relief

•	 The limitation period for claims 
begins to run anew

•	 It will no longer be possible to file 
suit in state court over the same 
case

•	 The court will refund three-fourths 
of the court filing fee, but no other 
incurred costs
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Conclusion

In short, we view this amendment to the Civil Procedure Code as 
a step in the right direction, but it needs to be refined regarding:
–	 Interim relief obtained before the case is redirected to arbi-

tration
–	 The possibility of discontinuing the proceedings at the request 

of one of the parties
–	 The rules for allocation of costs incurred in state court before 

the case is redirected to arbitration.

Also, it seems that conversion should only be allowed in the pro-
ceeding before the court of first instance. Conversion when the 
case is on appeal is financially unattractive — after all, the costs of 
gathering and submitting evidence are incurred in the first-instance 
proceedings, and any potential costs of supplementary evidence 
are usually marginal. Also, the time to rule on cases in the first 
instance is significantly longer due to the need to admit evidence. 
Therefore, conversion of court proceedings in the second instance 
will not speed up the ruling, especially since the arbitral award may 
be subject to judicial review under a petition to set aside the award, 
which requires additional time and also usually suspends enforce-
ment. Finally, the transfer of a case under appeal raises procedural 
doubts, in particular relating to the status of the judgment entered 
by the court of first instance. The Civil Procedure Code does not 
explicitly address this situation, and thus it is uncertain whether 
discontinuance of the proceeding due to conversion to arbitration 
requires the judgment of the court of first instance to be set aside 
first, and whether this should be done at the request of a party or 
at the court’s own initiative.

As the purpose of this amendment to Part Five of the Civil Pro-
cedure Code is to relieve the burden on state courts, especially in 
large cities, where there is a backlog of cases and a long wait be-
tween filing suit and obtaining a judgment, persuading the parties 
to take advantage of conversion to arbitration requires clearing 
these obstacles as soon as possible and creating broader incentives 
to choose this route.
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SAKIG is one of the main arbitration courts not only in Poland, 
but also in Europe. According to the statistics, about 200 cas-
es a year are filed with the court, the average resolution time 
is 9–10 months, and only 1% of awards are set aside by the 
state courts. This raises the question of what is the recipe for 
a well-functioning court.
Certainly, the court’s reputation, which should be nurtured, is im-
portant. SAKIG is the oldest general business arbitration court in 
Poland. Only the highly specialised maritime courts, the Wool 
Chamber and the Cotton Chamber in Gdynia, have a longer 
tradition.

Additionally, there is the arbitrators’ experience and the effi-
ciency of the secretariat, staffed by five meticulous, hard-work-
ing, experienced people. Discipline is vital for maintaining a tight 
average resolution time for cases. And the negligible number of 
awards set aside by the courts testifies to the high standard of the 
rulings by SAKIG arbitrators.

Tech support is also crucial. At the moment, we are switching 
to electronic service of documents. We are considering abandoning 
service of hard copies altogether — except for the initial filing and 
the award, which both must be in paper form. Experts also work 
on digitised materials. This not only streamlines the proceedings, 
but also reduces costs.

Another strength of our court is the Arbitration Council, which 
I have had the honour of chairing since the beginning of 2023. It 
consists of 13 people, all of them arbitration practitioners, some 
of them also professors. It includes people with vast experience, 
but also young lawyers with enthusiasm, strength, and a desire for 
improvement. We do a lot to promote arbitration generally. We 
talk about the practical aspects of arbitration proceedings — from 
the moment of receiving either a statement of claim or a notice 
of arbitration (the two pleadings through which a dispute can be 

Justyna 
Zandberg-Malec

Monika Hartung
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initiated), through the organisational meeting, written witness 
statements, expert opinions, hearings, written summations, and 
finally the award. Recently we held two workshops with corporate 
counsel for this purpose.

We also organise conferences, some of them in cooperation 
with the University of Warsaw. The most recent ones concerned 
the evidentiary procedure, specifically the updated IBA guidelines, 
as well as litigation and arbitration in construction disputes, which 
is a hot topic.

We have held two editions of the Solidarity Arbitration and 
Mediation Days international conference, in cooperation with col-
leagues from arbitration courts and associations from Austria, Ger-
many, Sweden, Switzerland and Ukraine. At the first conference, we 
raised more than EUR 20,000 for scholarships for young Ukraini-
an lawyers. I hope that the second one generated even more funds 
for this cause.

How do the relationships with other arbitration courts and as-
sociations look? Do you share experiences?
For a long time, there was a rivalry between the arbitration courts 
at Polish Confederation Lewiatan and the Polish Chamber of 
Commerce. This arose because, in a sense, the Lewiatan Court 
of Arbitration was originally founded to overcome procedural 
shortcomings of SAKIG at that time. But with my own longstand-
ing friendship with the current president of the Lewiatan court, 
Prof. Marcin Asłanowicz, whom I hold in high esteem, we could 
hardly compete unfairly even if we wanted to. The two courts have 
also collaborated on the Solidarity Arbitration and Mediation Days 
and other events.

The arbitration community is narrow enough that predato-
ry competition is completely pointless. The focus should be on 
promotion of arbitration, improving the law and procedures, and 
education. But it is no secret that arbitration courts — and there 
are more than 50 of them in Poland at various institutions — do 
compete with each other. This made the Solidarity Arbitration 
and Mediation Days conference, which was supported by many 
arbitration institutions, unique.

International cooperation is easier. We have signed a cooper-
ation agreement with the Arbitration Institute of the Stockholm 
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Chamber of Commerce (SCC). And quite some time ago, as part 
of Lewiatan, together with Prof. Beata Gessel, we organised a Pol-
ish-Austrian conference with the Vienna International Arbitral 
Centre (VIAC).

Do these workshops and conferences ever lead to changes in the 
court’s rules to better meet the expectations of participants?
Certainly. The rules are revised from time to time. Around five 
years ago, there was a big movement in arbitration institutions in 
this area. Currently, we are also working on an amendment. The 
idea is to make the proceedings more flexible, on one hand, and 
on the other hand to introduce mechanisms and tools to make ar-
bitration even more time- and cost-effective.

On the SAKIG Rules Committee, we have arbitrators with a 
great deal of experience, including professors Wojciech Popiołek 
and Andrzej Szlęzak, the German lawyer Karl Pörnbacher, and 
Dr Maria Hauser-Morel, who worked at the International Cham-
ber of Commerce (ICC) for years and now practises in Paris. The 
head of the committee is Michał Kocur, who has experience both 
as an arbitrator and as counsel.

Of course, we will consult the changes we have developed with 
the arbitration community and users, i.e. first of all with in-house 
lawyers, but also with transactional lawyers, as they are the ones 
who draft the contracts and the jurisdictional clauses in them. We 
are committed to meetings with these communities, because their 
representatives are familiar with the differences between the state 
court system and arbitration courts, and have arguments at hand 
to encourage their clients to opt for arbitration.

Before I became chair of the SAKIG Arbitration Council, it did 
not occur to me how little knowledge there was about arbitration, 
even among lawyers. Therefore, my priority is to spread this knowl-
edge, not only to corporate counsel and transactional lawyers, but 
also to advocates, attorneys-at-law, trainees and students.

So what is arbitration, and what advantages does it have over 
the state courts?
We could talk about that for days. But in short, the advantages of 
arbitration are speed, confidentiality and costs.
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Arbitration is seen as an expensive procedure, which is not true. 
The SAKIG arbitration fees are lower than court filing fees when the 
amount in dispute is between PLN 1.12 million and PLN 24.58 mil-
lion. Additionally, in arbitration, the fees can be lower than in state 
court even when the amount in dispute exceeds PLN 50 million, if 
the parties agree to reduce the number of arbitrators from three 
to one.

As for confidentiality, there are no public hearings in arbitra-
tion. For someone other than the parties, for example a trainee, to 
attend a session, both the parties and the arbitrators must consent. 
The only additional people at the proceedings are witnesses, and it 
is probably worth considering whether even this can be tightened 
somehow. But the witnesses do not gain much extraneous informa-
tion about the procedure, because they are testifying to facts they 
know about that are relevant to the case. They are not exposed to 
the entirety of the proceedings or the award.

Awards are not published. We do seek to publish awards in 
redacted form, protecting the confidentiality of the parties, but 
generally the parties do not consent to publication. Therefore, in 
the name of transparency, we are considering instead identifying 
the panels of arbitrators, so there is no suspicion that cases are as-
signed over and over to the same arbitrators.

Because SAKIG has about 200 arbitrators?
Yes, there are about 200 on the list, but the list is essentially mean-
ingless. The rule is that each party chooses an arbitrator, who can 
be anyone whether or not they are on the SAKIG list, and then 
those arbitrators choose a third, presiding arbitrator. According 
to the rules, the presiding arbitrator should be selected from the 
SAKIG list of arbitrators, but if the arbitrators prefer to appoint a 
presiding arbitrator who is not on the list, the arbitrators report 
this to the Arbitration Council for approval of the arbitrator from 
outside the list. I myself was one of the first people nominated 
and approved as the presiding arbitrator at a time when I was not 
on the list.

I admit that the list includes almost exclusively lawyers, and this 
is not a good idea. There should also be other professions, such as 
engineers. This is the case with the Arbitral Tribunal of the Polish 
Consulting Engineers and Experts Association (SIDiR).
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Very often, the parties either do not appoint an arbitrator, or ask 
the Arbitration Council to appoint one. This brings the appoint-
ment process closer to how judges are assigned in a state court. We 
do not draw lots for arbitrators, but there is a nominating commit-
tee, which reviews the file, considers the needed qualifications, and 
recommends an arbitrator, and the Arbitration Council approves 
the appointment — or not.

Would you say that SAKIG specialises in certain types of cases?
Certainly in business cases. As a court, we suffered a bit after pub-
lic entities significantly reduced their enrolment in SAKIG, but that 
was about 10 years ago. I do not know what the issue was, I was 
not on the council at that time, but we are now talking to public 
entities in an effort to restore the trust they previously had in the 
arbitration court. I think we are on the right track, and arbitration 
clauses will follow. Some of these contracts will generate disputes 
that become arbitration cases after an average of three to five years. 
In any event, more disputes from these sources should be heard at 
SAKIG when appropriate. We are talking about that too.

And what are the main drawbacks of the state courts that can 
be avoided through arbitration?
Excessive formalisation in the state courts — by contrast, in arbi-
tration the panel basically agrees the entire procedure with the 
parties. It looks as follows: once the panel is constituted, the pre-
siding arbitrator prepares an organisational order, indicating the 
parties and the rounds of pleadings, i.e. when the statement of 
claim and defence, or the application for arbitration and response 
were filed. How many rounds of pleadings there will be is agreed 
with the parties.

In my view, the statement of claim, statement of defence, and 
written summations are usually sufficient, but generally the par-
ties like to have an opportunity for a reply and a rejoinder. Thus 
the deadlines for filing these pleadings, the method of service, the 
method of dealing with witnesses and experts, and the deadline 
for issuing an award are established.

As a rule, an award must be issued within nine months from fil-
ing of the statement of claim, but that can be hard to meet, as some-
times it takes three months or longer for the panel to be constituted, 
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for example when there are requests to remove one or more ar-
bitrators. If the presiding arbitrator knows that the deadline will 
not be met, he or she must notify the secretary general of SAKIG, 
who must approve the extension or at least acknowledge that the 
deadline for entering the award will be postponed. All of this is also 
agreed with the parties in the organisational order.

We do set a backstop date by which the parties must request 
the admission of evidence, so that the parties cannot unreasonably 
prolong the proceedings by submitting evidence at the last min-
ute. But the arbitration court or panel does not routinely deny all 
late applications — which is actually the standard in Polish state 
courts, forcing the parties to file many unnecessary submissions 
just in case. This does not happen in arbitration. It does sometimes 
happen that the statement of claim is rejected, but this occurs only 
in exceptional situations. Certainly the degree of formalisation is 
much more collegial between counsel for the parties.

The atmosphere itself and the way the case is conducted is also 
different, if only because the arbitrators do not wear togas. There is 
much less emotion, a shorter distance. This does not carry over to 
the award, however. There are usually three arbitrators — whereas in 
the state courts, during the pandemic even single-member panels 
heard appeals. It was only recently that mandatory three-member 
panels were reinstated in the state courts.

Additionally, and very importantly, the possibility exists of is-
suing an equitable award (ex aequo et bono), i.e. not based on the 
letter of the law but in accordance with general principles of justice. 
This happens very rarely at SAKIG, as arbitration is bound only by 
the most important mandatory provisions of law.

But does that mean that the parties must be more aware? It could 
be quite a burden to design this procedure themselves.
No, usually the parties obtain a proposed organisational order from 
the presiding arbitrator, which is typically about 10 pages long, and 
are asked to submit comments. In general, the manner of address 
is also different. The panel does not “order” the parties to do things, 
but politely requests. And the parties can propose amendments.

Then we have an organisational meeting, most often online, 
and the parties submit their comments. The presiding arbitrator 
notes them, agrees on the final version of the order with the other 
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arbitrators, and delivers it to the parties. Usually most of the com-
ments, if not all, are taken into account. This is the flexibility of 
the procedure.

Unfortunately, sometimes, in defiance of the panel, the parties 
extend the deadlines themselves, for example for pleadings. The 
arbitrators might propose a one-month deadline, while the parties 
ask for three months. This happens very often.

SAKIG hears around 200 cases per year, within the default dead-
line of nine months. What if the number of cases increased 
significantly? What is the capacity of the arbitration court?
We could hear about 600 cases per year. At this point, we are only 
limited by our obligation to record the proceedings, and we cur-
rently have only two rooms equipped for recording. We have an ex-
tensive list of arbitrators. Assuming one hearing per day, as the arbi-
tration hearings are also different, we could easily handle 600 cases 
in a year.

But there are not that many cases. A really large number of them 
are filed with us compared to other arbitration courts in Poland. 
A much bigger number, about 600 cases a year, are filed with the 
leading Ukrainian arbitration court. But they deal exclusively with 
international cases, while most of our cases are domestic.

So it is mainly low social awareness that holds down the num-
ber of arbitration cases?
Yes.

Are there no downsides to arbitration?
Judicial review, in the form of an application to set aside an award, 
can be considered a downside, but less than half of awards are 
challenged and the risk that the award will be set aside is very 
low. In Switzerland, the parties can exclude the right to apply for 
setting aside the award, but in Poland we are fond of arguing. But 
note that more than half of all awards are performed voluntarily 
by the parties.

Another disadvantage could be that the justifications for the 
awards are sometimes not as meticulously drafted as in the state 
courts, where the requirements are more strictly defined, as the 
factual and legal basis for the decision must be provided under 
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Art. 3271 §2 of the Civil Procedure Code. In the arbitration award, 
it is sufficient to state the grounds for the award. But if there are 
severe shortcomings in the justification for the award, the parties 
can seek to set aside the award.

It is also not very good that when a party files an application 
to set aside an award, it may also seek to suspend execution of the 
award. Following such a request, the court will stay enforcement 
of the arbitration award until the application is heard.

As an aside, purely private “arbitration courts” also exist, and 
they should be subject to at least minimal oversight, as they some-
times create bizarre situations but also commit outright fraud, is-
suing awards impossible to perform, in exchange for money. An 
example would be the so-called “European Court of Arbitration” 
in Ciechanów. This lack of oversight can be considered a defect.

On the other hand, the single-instance nature of the proceed-
ings is an advantage. The parties can agree on two instances (an 
additional appellate level within arbitration), because the flexibil-
ity of the rules would allow this, but in my view this is a misun-
derstanding. The parties themselves would have to determine the 
rules of procedure, the scope of appeal, and generally the method 
of proceeding at an appellate level. This would also undercut the 
advantage of speed.

Normally, in arbitration, an award is issued much faster than 
a judgment in state court. Even if it is not nine months, but a year, 
and then perhaps a second year for consideration of an application 
to set aside the award, as these ruling are issued fairly quickly by 
the courts of appeal. And by definition, the ruling of the court of 
appeal on such an application is the end of the road (unless a cas-
sation appeal is available). So that adds up to two years.

Additionally, the state courts practically never set aside arbi-
tration awards. And reportedly the judges who hear these appli-
cations are impressed by the quality of the awards issued by SAKIG 
arbitrators. I myself might write awards that are perhaps 60 pages 
long. I think arbitrators focus carefully on the awards they draft, 
also because they impact the reputation linked to their own names. 
Then an award by such an arbitrator can be easily identified, if only 
from the arbitrators’ initials.
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Arbitration also takes a different approach to private experts’ opin-
ions submitted by the parties. In state court, a private expert’s opinion 
does not constitute evidence that can take the place of an opinion by 
a court-appointed expert, and that is a problem in state court pro-
ceedings. In our arbitration court, an expert is an expert.

There is also the advantage of not having to draw judges by lot, 
so you don’t have a terribly complicated case being randomly as-
signed to a judge ill equipped to handle it.

Can an arbitrator refuse to hear a case?
Yes, and recusal is mandatory if there is a conflict of interest. Soft 
law exists helping to clarify potential conflicts. The arbitrator can 
step down on their own, or disclose the potential conflict and in-
vite the parties to inquire further. I have been in such a situation 
twice myself. Once the parties submitted questions and did not 
request removal, and the second time I stepped down as arbitrator.

Are arbitrators bound by the relief requested by a party?
Yes, just as in a state court, they cannot grant relief beyond what 
was requested. And as in state court, they must also notify the 
parties if the legal basis for the ruling will differ from that briefed 
by the parties. If, for example, a party seeks an award for breach 
of contract, and the panel finds there was non-contractual unjust 
enrichment, the panel must warn the parties and give them an 
opportunity to comment.

There are also certain fundamental principles in arbitration, 
such as equal treatment and non-discrimination. The parties have 
a fundamental right to present their positions and be heard by the 
arbitral tribunal. Non-discrimination would bar, for example, an 
arbitration clause allowing one party and not the other to choose 
between arbitration and state court. There are a few such principles.

It is said that the profession of judge is the crowning of the legal 
profession, and only people with extensive legal and life expe-
rience should be judges. Is it similar for arbitrators?
I would dispute that. I also used to assume that this should be the 
crowning of the profession, but now I see that younger people can 
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also wear this crown. I think it is a matter of skill and mentality. It 
cannot be assumed that if someone is in their 60s, they are wiser 
than someone in their 40s. What counts is knowledge, experience, 
but also enthusiasm, dedication, focus, quality, and transparency. 
And an unambiguous approach to conflicts of interest.

Finally, I have to ask, is it fun to run an arbitration court?
It’s a big effort, a big satisfaction, and a big responsibility.

Interview conducted by Justyna Zandberg-Malec
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To people who deal with tax law on a daily basis, our suggestions 
will seem completely trivial. But we are not concerned here with 
innovation for innovation’s sake. Most tax-law problems have long 
been named, criticised and condemned. Rather, we would like to 
gather these postulates in one place, and raise the question wheth-
er the state can adopt these ideas as its own and pursue a smarter 
policy when making and enforcing tax laws.

Sometimes this will require consistency and sophisticated ana-
lytics, but other times it will just require thinking outside the box. 
That’s nothing the Polish tax authorities can’t handle.

Plan, prepare, act

The order of these three words is no accident. Taxpayers’ recent ex-
perience with implementation of the National e-Invoicing System 
reveals the importance of this order. The brief and widely criticised 
period allotted to taxpayers to prepare for entry into force of the 
new system also proved too short for the public administration to 
properly implement the system. The decision by the Minister of 
Finance to postpone the rollout was welcomed with relief by tax-
payers. But those who had already incurred implementation costs 
should not write off that investment as a dead loss.

However, when planning and preparation for entry into force 
of new regulations leaves much to be desired, the results are not 
always financially neutral for the economy. Suffice it to say that the 
regulations on indirect transactions with tax havens, which were 
set aside at the last minute, or the regulations on withholding tax 
on cross-border payments, which were repeatedly postponed and 
modified, have generated huge unnecessary costs for businesses 
 — and therefore for the economy — which have not been reimbursed 
and never will be.



110 Wardyński & Partners  ·  2024 Yearbook

Sound planning and preparation for legal changes can cut this 
legislative inflation and costs for both the administration and 
taxpayers.

Write carefully and concisely

The range of sources created by the tax administration for inter-
preting tax law and the drafters’ intentions continues to evolve. We 
appreciate manifestations of this effort. For example, in the area of 
transfer pricing, staff of the Ministry of Finance and the National 
Revenue Administration have drafted or contributed to numer-
ous documents that can be invaluable in analysing the provisions.

However, creative freedom must be backed by the letter of the 
law. For example, legal certainty requires that the tax administra-
tion’s communications to taxpayers be derived from the regulations 
and have some legal weight. These publications should be concise 
and, if possible, compile all relevant information in one place. The 
catalogue of available instruments is already quite broad, and in-
cludes individual and general tax interpretations, tax explanations, 
as well as explanations annexed to regulations. Under such cir-
cumstances, it doesn’t seem necessary to publish additional guides, 
FAQs, or website alerts (often published at the last minute). Also, 
relying on the provisions will require these guidance documents 
to stick to a certain framework, and not give the impression that 
guidance actually creates the law.

But more than anything, the administration should avoid the 
practice of issuing draft clarifications, as in the case of withholding 
tax. Two drafts were released; the first one is a thing of the past, 
while the second is still alive, but it is almost certain that the Minis-
try of Finance will not finalise it. Additionally, when taxpayers cite 
the draft explanations in pleadings, the authorities sometimes re-
spond that the explanations are not a good reference, as evidenced 
by the fact that they never went into effect.



111tax policy

Rein in the creativity

A common problem with tax law is retroactivity. For the drafters, 
it is not uncommon to indicate in the explanatory memorandum 
to an amendment that the proposed change is only technical or 
organisational housekeeping, as the previous wording of the law 
already expressed a certain principle.

Currently, reinterpretation of withholding tax norms is par-
ticularly common. It is possible to encounter the view that the 
requirement included in the regulations in 2019 that the remitters 
of interest must act with due diligence in examining the profile of 
the recipient was already in force in its current form twenty years 
earlier. This claim only pursues a fiscal objective, and is far removed 
from the canons of legal interpretation.

This practice should be abandoned by lawmakers, the admin-
istration, and the courts. Otherwise, tax law will be utterly unpre-
dictable for taxpayers.

The dog must drop the bone

Officials who audit taxpayers have it in their nature to argue with 
those taxpayers. Disputes with the tax administration can last more 
than a decade, and the divergence of views expressed by taxpay-
ers and officials resonates differently in the administrative courts, 
often resulting in inconsistent case law. Once such inconsistency 
arises, the Supreme Administrative Court can resolve it, but un-
fortunately quite late in the game.

There are also situations where the tax authorities’ stubbornness 
seems unwarranted, and completely inconsistent with the long-
standing, uniform body of jurisprudence from the administrative 
courts of both instances.

This is sometimes encountered by taxpayers requesting indi-
vidual interpretations from the head of the National Revenue In-
formation Centre. For example, if a taxpayer asks whether rights 
to shares constitute “securities” for purposes of corporate income 
tax, and whether transfer of the shares will be taxed in a certain 
way, the authority will try to force the taxpayer to answer the first 
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of these questions itself. This practice has been condemned by the 
administrative courts for years, but it happens every day.

This may seem like a trivial issue, but it has momentous conse-
quences as in practice it limits the protective power of individual 
interpretations, which in Poland are the primary instrument for 
safeguarding the taxpayer’s interests.

Taxes must not be a high-risk area

The difficulty of obtaining a fully protective tax interpretation is 
closely related to a broader problem. In Poland, tax law is a high-
risk area. This is not just our opinion. It is statistics. If every year 
some 30,000 taxpayers decide to apply for an individual interpre-
tation, it may mean that they do not trust the Polish tax system 
and the people who represent it.

Applying for a tax interpretation may be the market standard 
in some types of transactions. But the fundamental reason the 
number of applications is so high is undoubtedly the complexities 
of the Polish tax system, and simple caution. The question is, does 
it have to be this way?

Experience teaches that in contentious cases, where taxpayers 
disagree with the tax administration on the merits in their interpre-
tation of the legal norms, the administration decides to resolve the 
problem by instigating criminal tax proceedings! And a common 
question posed to suspects is, did you request a tax interpretation 
on this issue, and if not, why not?

In our view, trust in the tax system and rational interpretation 
of legal standards — and thus not having to seek an individual in-
terpretation in every case — should be the norm, and not a circum-
stance that is turned against the taxpayer when a dispute arises.
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Stop abusing the law

When tax policy hits the headlines, it usually involves tax-dodging 
legal abuses by multinational corporations and measures to coun-
ter this phenomenon. Less attention is paid to abuse of the law by 
the tax administration itself. One exception is the much-discussed 
topic of the tax administration initiating criminal tax proceedings 
in order to toll the running of the limitation period on a tax liability. 
This allows the administration to circumvent the statute of limita-
tions and pursue tax investigations for years. This behaviour was 
condemned by a seven-judge panel of the Supreme Administrative 
Court, but in practice most judicial panels treat this practice by the 
authorities quite leniently.

This is not the only case of abuse of the law. Whether wilfully or 
ignorantly, bodies auditing and investigating taxpayers are eager to 
request documents covered by professional secrecy from taxpay-
ers, and seek to interrogate witnesses notwithstanding procedural 
protections. A taxpayer confronted with such demands from the 
administration is forced to mount an active defence.

This cannot be reconciled with the principle that the author-
ities are obliged to act on the basis, and within the limits, of the 
law. This principle requires that the tax administration must never 
assert certain demands.

„ In Poland, tax law is 
a high-risk area.  
This is not just our 
opinion. It is statistics.
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Clear the path

So far, none of these proposals require a change in the letter of the 
law. Our last call is an exception.

Today, Polish tax law allows for amicable resolution of disputes 
in very few cases. Meanwhile, the economic reality is evolving and 
becoming less and less black and white. Tax disputes can take an 
excessively long time, and taxpayers and tax authorities have lim-
ited resources. Therefore, the next stage in the evolution of Polish 
tax law will be to introduce the institution of amicable resolution 
of tax disputes.

However, the lessons learned from the past dictate that the 
possibility to settle tax disputes should be introduced not haphaz-
ardly, but in compliance with the principle of “plan, prepare, act” 
 — in that order.



internal investigations  ·  attorney-client privilege

Are internal 
investigations 
confidential?

Attorney-client privilege is usually 
considered in the context of court 
proceedings. But clients are 
increasingly interested in how 
privilege applies in a different 
context: internal investigations 
outsourced to law firms. Current 
law in Poland does not expressly 
address this context, but experience 
in other jurisdictions, as well as 
interpretation of existing Polish 
law, can provide some insights.
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An example from England: Protection depends on 
the purpose of the document…

One of the more evolved mechanisms for protecting information 
exchanged between client and lawyer has been developed under 
English law. It distinguishes between litigation privilege and advice 
privilege. The legal advice privilege covers information exchanged 
between a client and a lawyer for the purpose of legal advice. The 
litigation privilege differs in that it also covers information ex-
changed with third parties, but applying it requires meeting an ad-
ditional condition: conducting or preparing for litigation must be 
the main purpose for exchanging the information. It is recognised 
that such a situation may occur only if at the time the information 
is exchanged, a dispute has already arisen or can be expected.

In the context of investigations, this means that documents from 
external experts, e.g. financial audit reports, are not protected un-
less they were drawn up for the purpose of ongoing or anticipated 
litigation. However, it is irrelevant whether such documents were 
delivered to the lawyers, electronically or in hard copies. Contra-
ry to the perceptions that clients sometimes share when they start 
working with a law firm, merely including a lawyer among the re-
cipients of an email enclosing a document does not automatically 
make the document privileged. What matters is the actual rele-
vance of the document to pending or anticipated litigation.

In one high-profile case, the British authorities were investi-
gating suspected corruption involving an oil company, and de-
manded that the company release documents produced during 
an internal investigation it conducted into those suspicions. The 
company refused, asserting that it had drawn up these documents 
for its own purposes, precisely to prepare for the expected crim-
inal investigation and trial that might follow. The appellate court 
held that the company could have expected a criminal proceeding 
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The RBS Rights Issue 
Litigation 

from the time law enforcement authorities became interested in 
the suspected irregularities and were just beginning to investigate 
them, even though they had not yet filed any charges against an-
yone, necessary to instigate criminal proceedings.

…or its content

If the link between the document and any dispute does not exist or 
cannot be proven in court, but it is a document exchanged between 
client and lawyer, protection of the document can still be sought 
by invoking the legal advice privilege. But in this context, anoth-
er aspect is taken into account — whether the information sought 
to be protected contains an element of legal advice, or concerns 
only facts. In this regard, an arbitrary approach could lead to the 
absurd conclusion that to conceal documents, it would be enough 
to retain a lawyer to provide legal advice, and then send the lawyer 
the entire hard drive.

In the practice of internal investigations, this condition means 
that the legal advice privilege does not automatically cover all doc-
uments that a client hands over to its lawyers for analysis (e.g. con-
tracts or accounting books), nor all documents that the lawyer 
hands over to the client (e.g. working documents prepared in the 
course of the proceedings, unless they are drafts or summaries of 
legal opinions). Even more so, such protection will not be afforded 
to reports and analyses of advisers who are not lawyers — which 
are never protected by the legal advice privilege.

In this context, a case in which a bank’s shareholders, suing the 
bank over irregularities previously uncovered by the financial mar-
ket regulator, asked the court to order the bank to produce tran-
scripts of interviews with its employees conducted by lawyers as 
part of an internal investigation, reverberated more broadly. The 
court held that notes of this type do not fall into the category of 
documents covered by legal advice privilege if they do not reveal 
the tenor of advice the client obtained from a lawyer.

Serious Fraud Office 
v Eurasian Natural 
Resources Corporation
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The rules in Poland: It depends on who is asking  
and who is answering

In Poland, the basic category of protection for client’s confidential 
contacts with a lawyer is the attorney-client privilege (in two fla-
vours, depending on whether the lawyer is an advocate [adwokat] 
or attorney-at-law [radca prawny]). This is framed as a duty of these 
professionals to keep secret everything they learn from a client in 
relation to the provision of legal assistance. However, certain ex-
ceptions are permitted under civil and criminal procedure. They 
foresee that if an advocate or attorney-at-law is questioned in a 
civil dispute, the person may refuse to answer a question or hand 
over documents only if the secret that would thereby be revealed 
is “material.” On the other hand, in criminal cases, the courts and 
law enforcement agencies may release counsel from the obliga-
tion of secrecy even for material information, if it is necessary for 
the “interests of justice” and no other evidence exists to establish 
certain facts.

Full protection of confidentiality is foreseen exclusively in crim-
inal procedure, in relation to information obtained by defence 
counsel or counsel for a detainee. This is known as the “defence 
privilege,” which also complements the person’s right to a defence. 
It is understood that the right to a defence in criminal proceedings 
is held by a person against whom law enforcement authorities have 
completed an investigation and filed an indictment with the court, 
or have brought charges in the course of a pending investigation, or 
have taken any acts directed at prosecution of the individual, even 
before charges are brought. This essentially means that application 
of the defence privilege is subject to the same conditions as the 
English litigation privilege: the case must already be pending, or 
there must be a fear of initiation of the case, which can be said to 
exist if the acts of law enforcement authorities indicate that they 
suspect a certain person of having committed an offence. However, 
unlike the English litigation privilege, the Polish defence privilege 
does not extend to communications with third parties.

An additional difficulty in ensuring full protection of confi-
dentiality arises because the regulations do not give the client a 
right to refuse to answer or hand over a document on the grounds 
that it would violate the attorney-client privilege. Although the 

Supreme Court of 
Poland judgment 
of 9 February 2004, 
case no. V KK 194/03
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„

Constitutional Tribunal has held that counsel’s obligation to main-
tain secrecy is accompanied by the client’s right to keep certain in-
formation confidential, and the European Court of Human Rights 
has found the lack of confidentiality of the lawyer-client relation-
ship to be a violation of the right to a fair trial established by the 
European Convention on Human Rights, this does not completely 
remove the risk that authorities interested in learning information 
protected by the attorney’s privilege may try to reach the infor-
mation through clients. This was demonstrated by a judgment by 
an administrative court holding that since counsel is obligated to 
keep a secret, obtaining counsel’s correspondence with the client 
through a search of the client’s premises by the Internal Security 
Agency does not violate this obligation. Such an interpretation 
completely undermines the confidentiality of the client-lawyer 
relationship and means that documents would be protected by 
attorney-client privilege not due to their content, but due to their 
location at the lawyer’s premises or elsewhere. This ruling was 

Constitutional Tribunal 
judgment of 22 Novem-
ber 2004,case no. SK 
64/03

Full protection of 
confidentiality is foreseen 
exclusively in criminal 
procedure, in relation to 
information obtained by 
defence counsel or counsel 
for a detainee.

Michaud v France, 
application no. 12323/11

Province Administrative 
Court in Gdańsk judg-
ment of 13 May 2015, 
case no. I SA/Gd 76/15
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ultimately set aside, although on other grounds, but it shows that 
there is a real risk of such an interpretation of the regulations.

On the other hand, it would be unfounded to assume that since 
counsel is supposed to keep confidential everything learned from a 
client, clients cannot be questioned about anything they communi-
cated to their advocate or attorney-at-law. That would allow the cli-
ent to exempt all of its documentation from discovery in potential 
proceedings by simply turning the material over to counsel. It is just 
as hard to accept the notion that since the attorney-client privilege 
covers what the client has communicated to the attorney, the legal 
advice that the attorney has communicated to the client in return 
does not fall within the scope of the privilege. In turn, this would 
lead to a recognition that, for example, law enforcement authorities 
could freely find out how the attorney assessed the client’s risk of 
criminal liability, which would obviously undermine the right to a 
fair trial and a defence guaranteed by the Polish Constitution and 
the European Convention on Human Rights.

English boots on Polish ground

A remedy for such systemic shortcomings in how attorney-client 
privilege is applied in Poland could be to implement the rules adopt-
ed by the English courts under the legal advice privilege, thus pro-
viding both the attorney and the client with an effective right to 
refuse to disclose information they have exchanged, if the infor-
mation would reveal anything regarding the advice provided to the 
client. Cases in which documents containing elements of a legal 
opinion are sought from advocates or attorneys-at-law should be re-
garded as jeopardising the essential privilege under civil procedure, 
or ignoring (or even violating) the interests of justice under criminal 
procedure. On the other hand, cases in which documents contain-
ing elements of a legal opinion are sought from the client or third 
parties should be evaluated in terms of possible violation of rights 
to a fair trial and a defence under the Constitution or the ECHR.

Based on this reasoning, we may cautiously adopt the conclu-
sions in the table below regarding the scope of protection afforded 
by the attorney-client privilege in Poland in the context of internal 
investigations.
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Type of document Possible scope of protection

Reports concluding private investigations 
and other documents including assessment 
by counsel

In principle, should not be obtainable from either the 
attorney or the client on whose instructions they acted, given 
the need to ensure the right to a fair trial and a defence

Working documents not containing 
elements of legal advice, but created 
by counsel based on information from 
the client (e.g. notes from interviews with 
employees)

Cannot be demanded from counsel as they contain facts 
learned in connection with providing advice — however, 
knowledge of the facts described in these documents can 
be obtained in other ways, e.g. by interrogating at trial 
the same employees who were interviewed during the 
investigation

Source documents from the client and 
covering correspondence sent to the 
lawyers for analysis as part of the internal 
investigation

Cannot be obtained from counsel, as documents covering 
facts counsel learned of in connection with the provision of 
legal advice, but can be obtained from the client, as they do 
not contain a legal assessment

Documents obtained for the purpose of 
internal investigations from third parties 
(e.g. expert reports and audit results), as 
well as documents provided to such third 
parties

Not protected in any way by the attorney-client privilege 
provisions, but to the extent that such third parties have 
been provided documents containing the legal opinions of 
counsel, the state authorities should refrain from obtaining 
them, to guarantee the client’s right to a defence and a fair 
trial
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Eco-marketing  
or a green lie?

Environmentally conscious consumers 
make up a growing segment of society. 
More and more people pay attention to 
how the production of goods affects the 
climate and the environment. Of course, 
this carries over to shopping trends, and 
businesses have eagerly tagged along 
with “green” advertising messages. But 
sometimes eco-advertising is more of a 
green lie. Products whose composition 
and production method have little in 
common with ecology are advertised 
as “natural” or “environment-friendly.” 
In a flurry of advertising slogans and 
green emblems, it can be difficult to 
identify goods actually produced with 
respect for the environment. The scale 
of this phenomenon is not marginal, as 
evidenced by the interest of numerous 
consumer organisations and EU bodies.
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The cardinal sins of eco-advertising

We treat the notion of an advertising message broadly, to include 
not only ad slogans as such, but also the appearance of the package, 
the label, product claims, and promotion. A product purporting to 
be “ecological” is often presented in green colours, against a back-
drop of nature, and the label often features floral motifs.

As early as 2007, a report by the agency TerraChoice based 
on consumer surveys in North America identified seven sins of 
greenwashing, including:
–	 Fibbing — misleading or false information regarding the char-

acteristics of a product or its environmental impact
–	 Vagueness — generic or imprecise statements and descriptions, 

or omission of certain information (e.g. the actual environmen-
tal impact of the product)

–	 Irrelevance — positioning a product as environment-friendly 
when the claimed distinction simply complies with legal re-
quirements (e.g. claiming that a deodorant does not destroy 
the ozone layer because it does not contain chlorofluorocar-
bons — which have actually been prohibited for years).

misleading or false 
information

eco

generic or imprecise 
statements

100%

boasting of 
just following the law

cfc
free

This article is based on 
a presentation by the 
authors during the web
inar “Marketing in line 
with ESG: What should 
you know?” organised 
in conjunction with the 
British Polish Chamber 
of Commerce.
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Green coal — is that really a thing?

In Poland, the best-known example of greenwashing is eco-pea 
coal. As critics point out, apart from the greenness of peas them-
selves, the “eco” part of “eco-pea coal” was short for “economical,” 
meant to refer to the low price and emphasise the cost-effective-
ness of the product. But consumers may perceive the prefix “eco” 
as an indication that the product has environment-friendly, eco-
logical features. This message is emphasised by “green” elements 
of labels for this type of coal, for example leaves, trees, and the 
colour green. But research by the Client Earth Foundation shows 
that eco-pea coal can hardly be considered friendly to the envi-
ronment or human health. The name of the product is misleading 
to the public, as it suggests “green” features of the product that it 
does not have.

For this reason, the foundation has taken legal action against 
manufacturers and distributors of eco-pea coal. Poland’s Office of 
Competition and Consumer Protection also commissioned an au-
dit of the legal compliance of eco-pea coal products. An addition-
al difficulty with eco-pea coal is the inclusion of this term in the 
Regulation of the Minister of Climate and Environment on Quality 
Requirements for Solid Fuels. An attempt was made to amend this 
regulation, but it still uses the term “eco-pea coal,” although it was 
clarified that this is only an industry name.

Misleading “green” assurances

In November 2023, the European Consumer Organisation (BEUC) 
issued the report Unbottling greenwashing: Lifting the lid on plastic 
bottle recycling claims. The document identifies the most common 
advertising assurances on plastic bottles, in two groups:
–	 “100% recyclable”
–	 “100% recycled.”

An average consumer could read such slogans as an assurance that 
the bottle is entirely recyclable or comes from recycled materi-
als, especially since the message is reinforced by the use of “green” 
graphics and label elements on the bottles. But these statements are 

Eco-pea coal is an 
industry name for 
a grade of solid fuel 
produced from coal or 
lignite (in roughly pea-
sized chunks) for the 
production of thermal 
energy in retort boilers.
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not entirely true. Not all parts of a plastic bottle can be made from 
recycled materials (e.g. bottle caps or lids). Thus slogans such as 

“This bottle was made from 100% recycled materials,” “Bottle from 
100% recycled materials,” and “I am from 100% recycled plastic” 
were challenged as misleading.

The BEUC report questioned the use of various “green” logos 
in the form of leaves or images of nature, suggesting closed-loop 
circulation of plastic. Logos may also suggest environmental neu-
trality, an endless circulation of the same plastic, or even a positive 
impact on the environment.

A legal maze

No piece of legislation comprehensively answers the question of 
what is allowed in this area and what is not. A trader’s activities can 
be evaluated in light of various provisions, such as unfair compe-
tition and consumer law, including directly applicable EU regula-
tions. But the number of provisions affecting this area will steadily 
increase. Various bodies agree that more discipline is required for 
assurances of the environmental qualities of products, and efforts 
in this regard are being undertaken with great intensity at various 
levels and in various organisations.

One example is the work on the proposed Environmental Claims 
Directive, which is one of the elements of the European Green Deal. 
Among other things, it aims to ensure that environmental claims 
can be verified, for example backed by scientific data. Before a trad-
er advertises a product as ecological, it will have to make a proper 
assessment, including by gathering evidence to prove the veraci-
ty of each claim. Similar requirements will apply to ecolabels and 
ecolabeling systems.

Work is also underway on a directive strengthening the role of 
consumers in Europe’s ecological transition. The updated provi-
sions are intended to enable consumers to make informed, environ-
ment-friendly decisions when purchasing products, and strengthen 
consumer protection against unreliable or false environmental 
claims by outright banning practices constituting greenwashing. 
Among the commercial practices considered to be unfair and de-
ceptive acts, the directive lists for example:

Directive of the 
European Parliament 
and of the Council on 
substantiation and 
communication of 
explicit environmental 
claims

Directive of the Europe-
an Parliament and of the 
Council amending Di-
rectives 2005/29/EC and 
2011/83/EU as regards 
empowering consumers 
for the green transition 
process through better 
protection against unfair 
practices and better 
information
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–	 Making a generic environmental claim for which the trader is 
not able to demonstrate recognised excellent environmental 
performance relevant to the claim

–	 Presenting requirements imposed by law on all products in the 
relevant product category on the Union market as a distinctive 
feature of the trader’s offer.

Also worth noting is the industry self-regulation initiative of the 
Polish Advertising Council seeking to ensure that advertising mes-
sages are honest and comply with the standards set by the Adver-
tising Code of Ethics. In 2023, the council expanded the code to 
include provisions on environmental advertising. An entire chap-
ter of the code has been devoted to these provisions. It is tempt-
ing to suggest that the principles there should be assimilated by 
every trader regardless of whether it is covered by the code. The 
code now specifies language that should be used in “green” adver-
tising — for example, environmental advertising should refer to a 
specific product or service, and the advertiser must not bathe its 
entire business in a green halo.

A new mindset

The activity of EU lawmakers and other organisations makes it 
clear that the days of “green lies” are numbered. Traders will face 
new requirements. So it is a good time for businesses to imple-
ment not only modern systems to protect the environment, but 
also best practice in advertising and marketing, to avoid exposure 
to nasty legal and PR surprises. Even now, it would be worthwhile 
for any trader to:
–	 Avoid the cardinal sins of greenwashing
–	 Develop and update marketing guidelines, including ensuring 

that claims and representations are factual, precise and veri-
fiable

–	 Conduct an “eco-compliance” test of the veracity and honesty 
of advertising messages before launching campaigns (even if 
the campaign is prepared by an external agency)

–	 Develop appropriate models for responding to potential nega-
tive reception of advertising or an accusation of greenwashing.
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On the road to 
environmentally 
sustainable business

Soon the European Union will require 
companies to proactively identify 
sustainability risks in their operations and 
supply chains, and implement measures 
to prevent and mitigate such risks. This 
is the aim of legislation already adopted 
and still on the drawing boards: the 
Corporate Sustainability Reporting Directive 
(CSRD), the Taxonomy Regulation, and 
the proposed Corporate Sustainability 
Due Diligence (CSDD) Directive. This is 
forcing companies to pay more attention 
to environmental self-examination.
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CSRD

The CSRD entered into force on 5 January 2023. EU member states 
have until 6 July 2024 to implement the directive. Poland has not 
done so yet.

The CSRD establishes a new sustainability reporting framework and 
uniform reporting standards, and expands the circle of entities re-
quired to report on ESG.

The CSRD is not the first legal act requiring undertakings to 
disclose indicators other than financial indicators to assess their 
performance. A decade ago, the European Parliament enacted the 
Non-Financial Reporting Directive (2014/95/EU). It was transposed 
into Polish law through an amendment to the Accounting Act. 
However, that directive proved less effective than hoped, as the 
circle of entities subject to mandatory non-financial reporting was 
severely restricted. This spurred further efforts in this direction.

The CSRD is not formally related to environmental protection. 
Its legal basis is the EU principles of freedom of establishment and 
harmonisation of legislation within the EU internal market.

Technically, the CSRD did not introduce any new legal act, but 
amended four existing EU acts. Particularly relevant here are the 
amendments relating to Directive 2013/34/EU with respect to cor-
porate sustainability reporting. 

The CSRD:
–	 Expands or sets standards for financial reporting, including on 

environmental protection and sustainability in general — the 
scope of such reporting will be very broad, requiring specialised 
knowledge and diligence in preparing the relevant information

–	 Amends selected rules for required audits of annual financial 
statements and consolidated financial statements, and expands 
requirements for attestation of reporting

Directive (EU) 2022/2464 
of the European 
Parliament and of the 
Council of 14 December 
2022 amending Regu-
lation (EU) No 537/2014, 
Directive 2004/109/EC, 
Directive 2006/43/EC 
and Directive 2013/34/
EU, as regards corporate 
sustainability reporting

Directive 2013/34/
EU of the European 
Parliament and of 
the Council of 26 June 
2013 on the annual 
financial statements, 
consolidated financial 
statements and related 
reports of certain types 
of undertakings
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Entities obliged to report on sustainability

2025 Undertakings required to report under the current Accounting Act

2026 Large undertakings (including unlisted companies):
•	 > 250 employees
•	 EUR 40 million in net turnover or EUR 20 million in total assets

2027 SMEs listed on regulated markets

2028 Other SMEs

–	 Clarifies the requirements for independence, objectivity, confi-
dentiality and professional secrecy for sustainability reporting 
attestation.

In 2025, undertakings that are currently required to report under 
the Accounting Act will disclose sustainability information for 
2024 based on the new CSRD guidelines. In the following stage, 
in 2026, large undertakings (including unlisted companies) that 
are not currently subject to the Non-Financial Reporting Directive 
will publish sustainability reports if they meet at least of two of the 
three following prerequisites:
–	 They employ more than 250 employees (average number of em-

ployees in a given financial year)
–	 They generate EUR 40 million or more in net turnover
–	 They hold EUR 20 million or more in total assets.

Small and medium-sized undertakings (SMEs) listed on regulated 
markets will disclose their data in 2027, but other SMEs may defer 
their reporting obligation until 2028. The directive also provides 
that SMEs should be allowed to report information according to 
standards commensurate with their capabilities and resources. No-
tably, Recital 21 of the CSRD expressly states that unlisted SMEs can 
use these proportionate standards on a voluntary basis. The SME 
standards will set a benchmark for entities covered by the direc-
tive in determining how much detailed sustainability information 
SMEs can reasonably request from suppliers and clients in their 
value chains.
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Sustainability reporting is intended to cover sustainability issues 
and the information necessary to understand how sustainability 
issues affect a unit’s growth, performance and position. These issues 
are listed in quite some detail in the revised wording of Art. 19a of 
Directive 2013/34/EU, covering among other things:
–	 A brief description of the unit’s business model and business 

strategy, including the resilience of the unit’s business model 
and business strategy to sustainability-related risks

–	 A description of the unit’s time-bound and established sustain-
ability targets, including in particular, where appropriate to the 
unit, greenhouse gas emission reduction targets for at least 2030 
and 2050

–	 A description of the role of administrative, management and 
supervisory bodies with regard to sustainability matters, and 
their expertise and skills

–	 A description of the unit’s policies developed and carried out 
with regard to sustainability matters

–	 A description of the due diligence process implemented by the 
unit.

The last of these issues is expanded upon in the CSDD Directive, 
discussed further on.

Taxonomy Regulation

The Taxonomy Regulation was adopted on 18 June 2020 and became 
effective directly from 1 January 2022.

Among other things, the guidelines under the regulation are to be 
applied in published non-financial reports.

The purpose of the regulation was to create a classification 
(taxonomy) of environmentally sustainable economic activity. Pre-
viously, no clear, uniform criteria existed for assessing what eco-
nomic activity could be considered sustainable and supporting the 
achievement of climate neutrality.

Under Art. 8 of the regulation, undertakings subject to sus-
tainability reporting obligations will publish information on how 
and to what extent their activities are related to business activities 

Regulation (EU) 
2020/852 of the Euro-
pean Parliament and 
of the Council of 18 June 
2020 on the establish-
ment of a framework 
to facilitate sustainable 
investment
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qualifying as environmentally sustainable. In Art. 9, the regula-
tion identifies the environmental objectives that need to be met, 
including:
–	 Climate change mitigation
–	 Climate change adaptation
–	 Sustainable use and protection of water and marine resources
–	 Transition to a circular economy
–	 Pollution prevention and control
–	 Protection and restoration of biodiversity and ecosystems.

In pursuit of these objectives, undertakings subject to sustainability 
reporting obligations will disclose information indicating:
–	 What percentage of their turnover originates from products or 

services related to business activity qualifying as environmen-
tally sustainable

–	 What percentage of their capital expenditures and operating 
expenses corresponds to assets or processes related to business 
activity qualifying as environmentally sustainable.

Therefore, to consider a specific undertaking’s business environ-
mentally sustainable under the Taxonomy Regulation, it is nec-
essary to indicate the proportion of turnover, operating expenses 
and capital expenditures originating from environmentally sus-
tainable activities, in relation to those that are not environmen-
tally sustainable.

Assessment of an activity as environmentally sustainable is to 
be performed on the basis of Art. 3 and 9 of the Taxonomy Regula-
tion, with an activity qualifying as environmentally sustainable if it:
–	 Contributes substantially to one or more of the foregoing en-

vironmental objectives
–	 Does not cause serious harm to any of the foregoing environ-

mental objectives
–	 Is carried out in compliance with the minimum safeguards laid 

down in Art. 18 of the regulation
–	 Complies with technical screening criteria established by the 

Commission in accordance with Art. 10(3), 11(3), 12(2), 13(2), 
14(2) or 15(2) of the regulation.
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CSDD Directive

The CSDD will have to be transposed into national law in the member 
states. Under the current wording of the proposal, member states 
will have two years from entry into force of the directive to adopt the 
implementing and administrative provisions necessary for transpo-
sition. The implementing provisions will have to take effect within 
three years of adoption of the CSDD Directive.

The negotiations on the final form of the directive, pertaining to 
due diligence in supply chains, began in mid-2023.

The current proposal imposes human rights and environmental 
due diligence obligations on certain large undertakings, including:
–	 Identifying actual and potential adverse impacts
–	 Integrating due diligence into undertakings’ policies
–	 Preventing or mitigating adverse impacts
–	 Establishing a complaint procedure
–	 Monitoring measures and policies
–	 Reporting.

The measures pursued by undertakings to implement their CSDD 
obligations should be risk-based, i.e. proportionate to the likeli-
hood and severity of potential adverse impacts, taking into account, 
among other things, their scale and scope.

The undertaking’s primary duty is to exercise due diligence in 
conducting human rights and environmental protection activities. 
This is about preventing adverse impacts and remedying adverse 
impacts arising from the undertaking’s business, to the extent that 
the objectives are guaranteed by law. This scope is indicated in 
Annex 1 to the proposal, which enumerates thirteen groups of re-
quirements based on the indicated regulations, such as:
–	 The obligation to avoid or minimise adverse impacts on biodi-

versity under Art. 10b of the Convention on Biological Diver-
sity of 5 June 1992

–	 The prohibition of production and use of chemicals listed in 
Annex A of the Stockholm Convention of 22 May 2001 on Per-
sistent Organic Pollutants

–	 The prohibition on exporting hazardous waste or other wastes 
outside the EU under Art. 1(1)–(2) of the Basel Convention on 

Proposal of Directive of 
the European Parlia-
ment and of the Council 
on Corporate Sustaina-
bility Due Diligence and 
amending Directive (EU) 
2019/1937
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the Control of Transboundary Movements of Hazardous Wastes 
and Their Disposal of 22 March 1989.

Perhaps the most important environmental principle in the pro-
posal is that for climate protection, inclusion of the private sector 
is key to achieving the objectives of these international agreements, 
in addition to the specific actions to be undertaken by all signatory 
states (including the EU and its member states). The role of the pri-
vate sector is to incorporate environmental considerations into its 
investment strategies. The proposal creates legal tools ensuring the 
inclusion of business in achieving climate policy targets. It also ad-
dresses undertakings’ liability for violations of the general duty of en-
vironmental due diligence, including the use of adequate preventive 
measures, and lays out specific requirements for performing this duty.

The proposal also provides a specific formula for supervision 
of fulfilment by obligated undertakings of their due diligence obli-
gations in respect of human rights and environmental protection 
 — undertakings should provide individuals and organisations with 
the opportunity to submit complaints directly to them when there 
are justified concerns regarding actual or potential adverse impacts 
on human rights and the environment due to the operations of an 
undertaking.

We note that the largest undertakings, required to report also con-
cerning their supply chains, will effectively be forced to obtain this 
data from SMEs in their supply chain. Therefore, the coming years 
will show to what extent SMEs can or will actually disclose such data.

Prospects

The new environmental sustainability reporting obligations just 
coming into force mark only the beginning of the changes affecting 
companies in this area. Adoption and implementation of the Cor-
porate Sustainability Due Diligence Directive will be revolution-
ary. Indeed, the proposal is clearly aimed at making enforcement 
of environmental obligations more realistic, but also at obliging 
undertakings to comply with concrete environmental obligations, 
and to take comprehensive sustainability requirements into account 
in their operations going forward.
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Environmental 
violations: 
When criminal liability 
and administrative 
liability overlap

Concurrent liability occurs when the 
same set of facts run afoul of two 
different legal regimes. For example, the 
manager of a business might be liable 
under both criminal law (e.g. in the form 
of incarceration) and administrative law 
(e.g. in the form of an administrative fine). 
This arises particularly in environmental 
protection law, where over recent years 
there has also been a steady increase in 
both criminal and administrative sanctions.



For more articles on this topic,  
please visit the In Principle portal:

environmental protection

Małgorzata Piekarska
adwokat, Environment practice

Karol Maćkowiak
Environment practice
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Situations where there is a concurrence of liability between differ-
ent legal regimes raise legitimate concerns, as they could infringe 
the constitutional principle that one must not be punished twice 
for the same act (ne bis in idem) and thus also violate the principle 
of proportionality and adequacy of sanctions. Nonetheless, under 
current Polish law, concurrence of liability is not at all uncommon. 
(Concurrence of liability can also occur under a single legal regime, 
but it is something lawmakers strive mightily to avoid.)

For many years, in environmental law there has been a visible 
increase in the imposition of both criminal and administrative 
sanctions. The latest example under EU law, which provides for 
introduction of new types of environmental crimes and harsher 
punishment of the existing ones, is the proposed (and politically 
agreed) new Environmental Crime Directive. Also, the number of 
administrative fines and other financial and legal measures in en-
vironmental protection is steadily increasing. Therefore, business 
operations are linked to an increasing risk of liability under vari-
ous legal regimes, and incurring liability under one regime does 
not eliminate the risk of incurring liability under another regime.

Concurrent liability vs. ban on double jeopardy

In addressing the issue of the concurrence of criminal and admin-
istrative liability, we should first consider the principle of ne bis in 
idem, a doctrine derived from Roman law translated as “not twice in 
the same case” (and comparable to the doctrine of double jeopardy 
in common-law jurisdictions). Although this principle is specific 
to criminal law, it should also be taken into account in addressing 
the problem of overlapping with administrative sanctions.

The principle of ne bis in idem is not expressly enshrined in the 
Polish Constitution, but the Constitutional Tribunal has consist-
ently inferred it from the principle of the rule of law, expressed in 

Directive on the protec-
tion of the environment 
through criminal law 
and replacing Directive 
2008/99/EC
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Constitution Art. 2. The essence of the principle of ne bis in idem is 
that it is impermissible to punish someone doubly for committing 
the same act, or to initiate multiple proceedings against the same 
person in the same case.

The principle of ne bis in idem in the legal literature and the 
case law is understood broadly. Therefore, it covers not only con-
current liability under the criminal law regime, but also concur-
rent criminal liability and administrative liability. A prerequisite 
for application of the principle of ne bis in idem in a situation of 
the concurrence of criminal and administrative liability is that 
the administrative sanction must be punitive in nature — then the 
overall sanctions might be unduly punitive, violating the principle 
of proportionate sanctions.

But in the Polish legal system there is no general rule requiring 
application of the principle of ne bis in idem in a situation of con-
current criminal and administrative liability. In this respect, there 
is no choice-of-law rule or special procedure precluding dual sanc-
tions. The Constitutional Tribunal has dealt with this issue many 
times, and its jurisprudence shows that concurrence of criminal 
and administrative liability is in principle permissible and does not 
violate the ne bis in idem principle. This view is justified by the con-
sideration that the sanctions under criminal and administrative law 
have different purposes and perform different functions. Nonethe-
less, cases may arise in which administrative sanctions essentially 
boil down to punitive sanctions. In such a situation, double punish-
ment cannot be accepted, as it would violate the principle of ne bis 
in idem. Each situation where criminal liability and administrative 
liability overlap must be considered on a case-by-case basis. Also, 
it should be borne in mind that the ultimate ruling in such cases 
will be made only in the Constitutional Tribunal.

Differences between legal liability in the administrative 
and criminal regimes

The legal literature and the case law aptly point to three basic dif-
ferences between administrative liability and criminal liability.

First, under Polish law, only natural persons can be held crimi-
nally liable. The only exceptions are provided for in the Corporate 

Constitution Art. 2
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Liability Act. By contrast, under administrative law liability rests 
primarily on legal persons and other organisational units. In en-
vironmental law, administrative liability of individuals plays only 
a marginal role.

Second, imposing criminal liability requires a finding of the 
perpetrator’s culpability in commission of a crime or misdemean-
our, because a lack of culpability excludes criminal liability. This is 
a principle fundamental to criminal law (comparable to the mens 
rea requirement in common-law jurisdictions), and is expressed 
in Criminal Code Art. 1 §3, pursuant to which the perpetrator of 
a criminal act does not commit an offence if no culpability can 
be attributed to him or her at the time of the act. On the other 
hand, liability in administrative law is strict (objective). In prin-
ciple, this means that the mere fact of occurrence of a certain 
state leads to liability. The perpetrator’s culpability does not play 
a fundamental role.

Third, in the criminal regime, the perpetrator’s guilt is deter-
mined in a judgment issued by a court. In criminal proceedings, 
the accused enjoys certain rights, including important guarantees, 
some of them enshrined in the Constitution, such as the right to a 
defence and the presumption of innocence. In the event of viola-
tion of standards of administrative law, the relevant sanction will be 
imposed in the first instance by an administrative body by issuance 
of an administrative decision. Only if the decision is appealed will 
its legality be reviewed by a court (i.e. the relevant administrative 
court). Importantly, proceedings before an administrative body 
lack many of the guarantees available to the defendant in criminal 
proceedings.

Still, it is worth noting a worrying trend toward harsher and 
harsher administrative liability, which at its core becomes purely 
punitive. This is especially true of administrative fines, the amounts 
of which, as a rule, far exceed the fines imposed in criminal pro-
ceedings. This means that the parliament is shifting more severe 
sanctions to the administrative regime, which does not protect 
suspected violators with the guarantees found in criminal law. This 
concerns the lack of a need to determine culpability (strict liability) 
and the imposition of sanctions by an administrative body (instead 
of an independent and autonomous court).

Act on Liability of 
Collective Entities for 
Punishable Offences of 
28 October 2022

Criminal Code Art. 1 §3

Constitution Art. 42(2)
Constitution Art. 42(3)
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„
If criminal proceedings and 
administrative proceedings 
are conducted independently 
against the same person in 
connection with the same 
act, and they both result in 
imposition of sanctions on 
that person, it is necessary 
to examine whether in 
the particular case there 
was a concurrence of 
punitive liability.
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An example of concurrence in environmental laws

Polish regulations often lead to overlapping of criminal liability 
with administrative liability, or overlapping of liability within the 
same legal regime (e.g. under criminal law). As mentioned, the 
parliament tries to avoid dual sanctions for one event under a sin-
gle regime, but the circumstances and significance of the act do 
not always allow the person to escape double punishment. Prac-
tically, concurrent liability will tend to arise in situations vital for 
the environment and for human life, health and safety, as well as 
transparency in regulated industries.

Art. 182 of the Criminal Code and Art. 194(1)(6) of the Waste 
Act are an example of the concurrence of criminal and adminis-
trative provisions.

In Criminal Code Art. 182 §1, a condition for punishability of the 
perpetrator is the wilfulness of his or her action and the objective 
magnitude of the danger the action caused. It is not a matter of sim-
ply exceeding the applicable norms for the permissible amount of 
environmentally harmful emissions — rather, the scale of the threat 
is found in the potential of the polluter’s activity to affect human 
life or health, or the state of the environment.

By contrast, in the case of an alleged violation of Art. 194(1)(6) 
of the Waste Act the administrative body will not examine the vi-
olator’s intent. If waste oils are discharged, an administrative fine 
will be imposed. In this case, liability is not based on the principle 
of culpability, but is purely objective.

Furthermore, if the oil discharge simultaneously leads to the 
danger envisioned in Art. 182 of the Criminal Code, the relevant 
law enforcement agencies will instigate criminal proceedings — and 
the person will find themselves in a situation where they can be 
held doubly liable for the same act, the same event.

Fortunately, the law contains safety fuses, such as Art. 189d(3) 
of the Administrative Procedure Code, which provides that when 
imposing an administrative fine, the authority shall take into ac-
count any previous punishment for the same event.

Criminal Code 
Art. 182
§1. Anyone who 
pollutes water, air, or 
the land surface with 
a substance or ionising 
radiation in a quantity 
or form that could pose 
a danger to human life 
or health, cause a sig-
nificant decrease in the 
quality of water, air, or 
land surface, or cause 
significant destruction 
to plant or animal 
life, shall be liable to 
imprisonment for a term 
between 6 months and 
8 years.
§2. If the perpetrator 
of an act defined in §1 
acts unintentionally, he 
or she shall be liable to 
a fine, community sen-
tence, or imprisonment 
for a maximum term of 
3 years.

Waste Act  
Art. 194(1)(6)
An administrative fine 
shall be imposed for 
discharging waste oils 
into water, soil or land 
contrary to the ban set 
forth in Art. 93.

Administrative 
Procedure Code 
Art. 189d(3)
When imposing an 
administrative fine, the 
public administrative 
authority shall consider 
the sanctions previously 
imposed for the same 
conduct, criminal 
offence, fiscal offence, 
petty offence or  
fiscal petty offence.
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Concluding remarks

More examples of potentially concurrent liability such as the ones 
discussed above exist under Polish law. Then, if criminal proceed-
ings and administrative proceedings are conducted independently 
against the same person in connection with the same act, and they 
both result in imposition of sanctions on that person, it is necessary 
to examine whether in the particular case there was a concurrence 
of punitive liability. If so, the principle of ne bis in idem can be in-
voked in administrative proceedings.

However, the concurrence of criminal and administrative lia-
bility will not always be condemned as infringing the principle of 
proportionality. This is because the function of criminal sanctions 
is fundamentally different from the function of administrative sanc-
tions. Thus there are still grounds for believing that the legislature 
(Polish and EU) will seek to act rationally, and dual liability will 
always be an exception and a deviation from general principles, 
and administrative bodies, law enforcement agencies and courts 
will properly and reasonably enforce the liability provided for in 
different legal regimes.
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The risk of 
ESG litigation

The number of environmental, 
social, and corporate governance 
regulations is on the rise. Public 
awareness that businesses should 
adhere to sustainability principles is 
also growing. This may expose more 
businesses to the risk of litigation 
in this area. Such claims may also 
affect the assessment of whether 
management is properly fulfilling 
its duties. What are the implications 
of such disputes, and how can 
companies minimise the risk?
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What may disputes involve?

To date, most sustainability litigation has focused on issues of cli-
mate change and environmental impact. Cases pending in Poland 
and abroad show that claims are brought by individuals and groups 
of plaintiffs, as well as NGOs.

A significant portion of climate lawsuits have been filed against 
companies from the energy sector conducting high-emission activ-
ity or against entities financing their operations. These claims may, 
for example, seek damages for climate change based on allegations 
that the defendant is contributing by emitting large quantities of 
greenhouse gases. 

Often, the purpose of lawsuits is to force the defendant to im-
plement an effective climate policy, stop supporting the growth of 
the fossil-fuel sector, or take even more ambitious environmental 
protection measures.

Litigation may ensue from the publication of misleading in-
formation or incomplete disclosure to shareholders. And the risk 
that members of the company’s authorities will be held liable in 
derivative actions by shareholders for injury to the company from 
mismanagement or improper supervision also cannot be ruled out.

ESG issues can feature in disputes arising out of contracts with 
sustainability clauses (e.g. in supply or manufacturing contracts). 
This in turn is increasingly leading to disputes between companies 
over the obligation to apply sufficiently high standards.

Companies may bring ESG-related claims against states — par-
ticularly in the context of investor–state arbitration. One example 
is an arbitration case from 2019 where the Austrian company Stra-
bag and two of its affiliates attacked legislative changes affecting 
renewable energy, including offshore wind power, that allegedly 
forced the claimants to abandon their offshore projects, and thus 
they were injured as a result of action by the state.

Les Amis de la Terre 
France v BNP Paribas

ClientEarth v Danone

Luciano Lliuya v RWE AG

Strabag SE v Germany
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But sometimes states sue companies for environmental damage. 
For example, in 2016 Indonesia sued an oil palm plantation for fires 
covering 1,626 hectares, alleging that the defendant intentionally 
set the fires to clear land for planting, posing a dire environmental 
threat because the area included peatland. The Indonesian courts 
upheld the claim, ordering the company to pay damages.

And the future may see litigation exclusively between states. In 
September 2022, Vanuatu proposed that the UN General Assembly 
seek an advisory opinion from the International Court of Justice 
to determine what obligations, under international law, countries 
historically accounting for the largest percentage of greenhouse 
gas emissions have toward other countries most affected by the 
resulting climate change. The potential plaintiffs primarily include 
small island states in the Pacific (such as Vanuatu), which may soon 
be completely inundated by rising ocean waters. And in December 
2022, the Caribbean country Antigua and Barbuda and the Pacific 
country Tuvalu requested an advisory opinion from the Interna-
tional Tribunal for the Law of the Sea to determine other countries’ 
climate protection obligations arising under the UN Convention 
on the Law of the Sea. If such advisory opinions are issued in the 
future, the countries suffering the most from climate change could 
rely on them to frame complaints against the countries contribut-
ing the most to climate change.

Mitigating the risk of ESG litigation

Above all, companies should treat the implementation of sustain-
ability principles into their operations not as an irksome chore, 
threat or expense, but as an opportunity to build a competitive 
advantage. By preparing an ESG strategy, the company can diag-
nose and confront the sustainability risks arising out of its own 
operations. Then the company can pursue mitigating measures in 
advance. An ESG strategy tailored to the needs of the particular 
company and integrated into its business model can function as a 
tool for avoiding potential risks beforehand and adapting opera-
tions to a changing environment.

Indonesian Ministry 
of Environment and 
Forestry v PT Waringin 
Agro Jaya
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It is also key to verify on an ongoing basis that the company is 
operating in compliance with environmental, social, and corporate 
governance regulations, but also to implement non-binding rec-
ommendations or guidelines issued by international organisations.

To counter the risks, it is also essential to create awareness of 
sustainability among managers and employees. The members of the 
management board should be cognisant of their responsibility for 
implementing the company’s new obligations under sustainabili-
ty regulations (e.g. reporting), while employees should watch out 
for tasks that may involve particular risks (for example, the risk of 
greenwashing is particularly relevant for employees crafting mar-
keting communications or designing product packaging).

Soon, entities with at least 50 employees will have to establish 
an internal whistleblowing procedure for reporting and following 
up on suspected irregularities. A well-designed procedure will help 
detect possible violations faster, and thus take remedial action at 
an early stage.

How to reduce the risk 
of ESG disputes?

Identify risks
and prepare an 
action strategy

Establish 
a well-structured 

whistleblowing 
procedure

Treat implementation of ESG as an opportunity

Build awareness 
among managers 

and employees

Verify 
compliance

e.g. OECD Guidelines 
for Multinational Enter-
prises on Responsible 
Business Conduct
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„
The members of the 
management board 
should be cognisant of 
their responsibility for 
implementing the company’s 
new obligations under 
sustainability regulations 
(e.g. reporting), while 
employees should watch out 
for tasks that may involve 
particular risks
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Possible legal grounds for claims

Under Polish law, there are a number of laws that could serve as a 
basis for formulating ESG claims.

First of all, Art. 323 of the Environmental Protection Law pro-
vides that anyone who is directly threatened or harmed by an un-
lawful impact on the environment may demand that the entity 
responsible for the threat or violation restore a state of compliance 
with the law, or if this is impossible or overly burdensome, may 
demand that the defendant cease and desist the activity causing 
the threat or violation.

Pursuant to Civil Code Art. 435, “A person who runs on his own 
account an enterprise or an establishment set in motion by natu-
ral forces (steam, gas, electricity, liquid, fuels, etc) is liable for any 
injury to persons or property caused by the operation of the enter-
prise or establishment, unless the injury is due to force majeure or 
solely to fault attributable to the aggrieved party or a third party 
for whom the person is not responsible.” The Environmental Pro-
tection Law takes this a step further, providing that in some cases 
that rule also applies to an enterprise or establishment not set in 
motion by natural forces.

Liability for damages of an entity violating ESG standards can 
also be derived from the general standard set in Civil Code Art. 415, 
which provides that anyone who through their fault has caused 
injury to another person is obliged to compensate for the injury.

Failure to properly implement ESG standards within the com-
pany could lead to liability of members of the management board 
(or supervisory board, audit committee, or liquidator) pursuant to 
Commercial Companies Code Art. 293, according to which these 
persons are liable to the company for injury caused by an act or 
omission contrary to the law or the articles of association, unless 
they are not at fault. Such compensation claims on behalf of the 
company may also be brought by shareholders in a derivative suit 
(actio pro socio). Shareholders have another weapon at their dis-
posal in Criminal Code Art. 296 §4a, pursuant to which they can 
seek prosecution for the offence of acting to the company’s det-
riment, initiating criminal proceedings against members of the 
management board.

Art. 323 of the Environ-
mental Protection Law

Civil Code Art. 435

Commercial Companies 
Code Art. 293

Civil Code Art. 415

Criminal Code  
Art. 296 §4a
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Greenwashing creates fertile ground for potential litigation. 
This is a situation where, by providing false information, companies 
make it difficult for consumers and investors to make informed de-
cisions. Importantly, greenwashing should raise red flags not only 
for businesses offering goods or services to consumers (a potential 
fine of up to 10% of the company’s annual turnover). In relations 
between businesses, greenwashing can be considered an act of 
unfair competition. This could give rise to claims for damages by 
competitors under the Unfair Competition Act, alleging an attempt 
to profit from misleading designations of goods or services or dis-
semination of false or misleading information about the business.

Competition and Con-
sumer Protection Act

Unfair Competition Act
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Galimatias 
in game titles

Despite occasional fluctuations, 
game development is one of the most 
popular and profitable segments of 
the entertainment industry. It is also 
a complex business environment, 
confronting game creators, developers 
and publishers with a massive number 
of legal issues. In recent years, our 
experience has highlighted several 
trends which strike us as urgent for the 
industry and also disturbing. One of 
them is the increasingly restrictive and 
inconsistent approach of intellectual 
property authorities to registering 
game titles or names as trademarks.
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In this article, we will use examples from the European Intellectual 
Property Office (EUIPO), which plays a key role in the trademark 
registration process. Indeed, most of the GameDev industry, in-
cluding Polish companies, have sought to register an EU trademark 
for their products.

We will not discuss here the advantages, procedure or costs 
of registering a game title as a trademark. The added value and 
cost-effectiveness of trademark protection is obvious, and recent 
high-profile examples from the computer game industry have 
shown that this is the right approach. Instead, we will discuss what 
we believe is a controversial practice of the authorities creating an 
impression of legal uncertainty.

Designations that will not be protected

At the outset, we should clarify that some designations simply will 
not be protected as a trademark. First of all, a designation devoid 
of distinctiveness cannot be registered as a trademark. We will fo-
cus on such a designation.

A designation will be devoid of distinctiveness if it merely de-
scribes the goods or services, and indicates a direct connection to 
those goods or services; without reflection, the recipient clearly 
and objectively perceives in the designation the essential features 
or characteristics of the goods or services.

Whether a designation is distinctive is assessed, first, in rela-
tion to the goods or services for which it is claimed, and second, 
by looking at the relevant circle of recipients for such goods or ser-
vices. In game development, we are essentially dealing with goods 
in the form of video game software, and services of delivering or 
accessing video games. The circle of recipients for these goods and 
services is wide. Games have entered the mainstream market, and 

Kalypso Media Group 
GmbH v EUIPO, T700/18 
 — the “Dungeons” mark

Article based on a pres-
entation given by the 
authors at the Game In-
dustry Conference 2023, 

“Trademarks — It’s never 
been easier to get one!”
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→ Gra
→ Game tournaments
→ Stake

Examples of 
names without 
distinctiveness:

their recipients are the general public, consumers of all age groups, 
regardless of gender or knowledge of the industry.

A classic example of a designation devoid of distinctiveness, al-
beit from a slightly different market, was the word mark “GRA” (the 
Polish for “game”), filed for registration with the Polish Patent Of-
fice in 1991 for playing cards, among other things. The office rightly 
refused registration, finding that the mark lacked distinctiveness. 
The recipients would see it as a phrase merely describing the type 
of goods and their key characteristics. It is hard to disagree with 
this assessment.

A similarly uncontroversial example was a trademark application 
in the EU for the word and graphical mark GAME TOURNAMENTS 

for goods including video game software. For English-speaking re-
cipients (whose perspective was crucial for this EU filing), “game” 
means “an activity or sport usually involving skill, knowledge or 
chance, in which you follow fixed rules and try to win against an 
opponent or to solve a puzzle,” and “tournament” means “a sports 
competition in which players who win a match continue to play 
further matches in the competition until just one person or team is 
left.” Thus there was a sufficiently direct and concrete connection 
between the mark and video games (i.e. the goods for which it was 
filed). For these goods, the mark was held to be merely descriptive 
and therefore did not merit registration.

Gameageventures LLP v 
EUIPO, T-776/21

Polish Patent Office, 
trademark application 
no. Z.101968
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Another example is the unsuccessful attempt to register the 
word designation STAKE in the EU for, among other things, online 
gambling services, online casino services, and online sports betting. 
As the EUIPO found, 

In this case, the relevant English-speaking consumer would un-
derstand the sign as having the following meaning: the money 
that a player has available for gambling. … The relevant con-
sumers would perceive the sign as providing information that 
the goods and services are all software applications that would 
allow users to calculate the amount of money they can risk when 
placing a bet in the context of gambling platforms. Therefore, the 
sign describes the kind of goods in question.

The office thus concluded, 

Given that the sign has a clear descriptive meaning, it is also 
devoid of any distinctive character and therefore ineligible for 
registration.

Debatable trends in decisions denying protection

The principle here is that designations devoid of distinctiveness, 
descriptive, merely indicating the features, characteristics or pur-
pose of a good or service, cannot obtain protection as a trademark. 
That principle is entirely sound.

But increasingly the authorities are assessing distinctiveness 
(and finding it lacking) based on criteria that are too far-reaching. 
Indeed, we see two dubious trends in the EUIPO decisions refusing 
to register trademarks (or invalidating marks).

The first is to assess the distinctiveness of a designation for video 
games by its reference to the content of the game or the image 
of the game, rather than in relation to the type of good, that is, 
video games as such (or related services).

Doubts, relating not so much to the outcome as the method 
of carrying out the distinctiveness assessment, were raised for ex-
ample in the case of the word mark COMMANDOS, for which reg-
istration was sought in the EU for, among other things, computer 
game software and delivery of computer games online. The EUIPO 

EUIPO refusal of 
5 July 2023, application 
no. 018840166

Kalypso Media Group 
v EUIPO, T-425/22
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regarded the designation as directly informing consumers that the 
software “enables the use of war games with the participation of 
commandos,” and therefore directly describes the content of the 
goods and services. As a result, it was not distinctive and cannot 
be registered as a trademark.

Another debatable example is the case of the CYBERPUNK word 
mark. The mark was registered for games software and games 
services, among other things, but was later accused of a lack of 
distinctiveness, in an application for invalidity. The EUIPO issued 
an interim decision upholding the invalidity claim in principle, 
declaring that the mark was “inherently descriptive.” According 
to the EUIPO Cancellation Division, in context,

“CYBERPUNK” will be seen as describing the content of the games 
or what they refer to. It is common for computer games to be 
set in a particular world and, in this case, “CYBERPUNK” indi-
cates that this world is futuristic and dominated by computers. 
In other words, “CYBERPUNK” describes the subject matter or 
kind of game.

Regardless of many other issues raised by the proprietor refer-
ring to the game’s storyline or perceptions, EUIPO’s assessment 
of distinctiveness here was questionable. After all, distinctiveness 
should be assessed in relation to the claimed good to be marked 
(a game), and not in relation to its “content.” This interpretation 
appears overbroad.

Another emerging trend in the case law assessing distinctiveness 
is attributing to games features or characteristics not appearing to 
be common to them at all. In one case, the EUIPO found, for ex-
ample, that re-releases of games are directly tied to the nature of 
games, and an essential feature. This reasoning was the basis for 
refusing to register the trademark for a game, as the authority found 
that the sign, interpreted in the context of games, would suggest 
this very feature. One would have to doubt whether a re-release 
is really inherent to the nature of games and would be recognised 
as such by the relevant set of recipients, which admittedly is wide. 
The mere fact that some games on the market may be re-released 
versions of earlier games does not seem to support the claim that 
re-releases are a permanent or common feature of games.

Global CP sp. z o.o. v CD 
Projekt SA, cancellation 
no. C 48 308, 5 May 
2023, appeal pending
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A pinch of fantasy wouldn’t hurt

These examples illustrate some questionable trends in carrying out 
assessments of the distinctiveness of trademarks. Our aim is not 
to undermine the authorities’ decisions, but to note the practices 
and conditions affecting the process of registering game titles as 
trademarks.

Due to the increasing competitiveness of the video game market, 
it’s getting harder and harder to choose a game name that will be 
considered distinctive, without conflicting with prior rights. Addi-
tionally, the practice of authorities in registering marks, including 
at the EUIPO, seems more restrictive than it was some time ago, 
especially with goods or services that are relatively new (such as 
online games, virtual goods or cryptocurrency). The practice is also 
becoming less consistent, and decisions increasingly unpredicta-
ble. This affects the industry’s freedom and confidence in creating 
games and doing business.

The correctness of some of the assumptions behind assessments 
of the distinctiveness of game designations raises questions. The 
authorities’ practices should be reviewed and discussed, and above 
all standardised. The grounds excluding the possibility of regis-
tering a mark should not be interpreted expansively. Legal pro-
tection should not be denied unless required by applicable law. 
The assessment of a trademark’s distinctiveness must reflect the 
market realities.

But in the meantime, to avoid the designation being deemed 
devoid of distinctiveness, and thus refused or challenged, we advise 
(although the law does not explicitly require it) that the title of the 
game have artistic merit. It is all to the good when a trademark is 
fanciful, imaginative and original — or failing that, at least includes 
additional elements helping the name stand out. These decisions 
have consequences, as applicants seeking trademark protection 
must be aware. We suggest devoting a little more time to search and 
selection of the title for any new game, and performing in-depth 
trademark clearance. Professional advice, including legal advice, is 
increasingly becoming an integral part of this process.
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You’re welcome to play

We don’t just write articles about law in the game industry. Some-
times we spread the word in a lighter form. Our interactive Game-
Dev CEO simulator plays like an old-school computer game, where 
users can pick an avatar for a role in the game industry (Creative, 
Executive, Accountant or Consultant) and explore the legal pitfalls 
lurking for the unwary. One of the avatars faces a mission involv-
ing trademarks.

Gamedev CEO simulator
The file is best opened in Adobe Acrobat.
wardynski.com.pl/en/publications/reports/gamedev-ceo-simulator

http://wardynski.com.pl/en/publications/reports/gamedev-ceo-simulator
http://wardynski.com.pl/en/publications/reports/gamedev-ceo-simulator
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The pharmaceutical 
package and 
regulatory data 
protection

Work on the EU’s pharmaceutical 
package is only just gaining momentum, 
but it is already clear how highly 
controversial the project is. The dispute 
turns around the regulatory protection 
of new drugs. This protection helps 
compensate for the huge financial 
investment in developing new drugs, 
but on the other hand delays the 
registration of cheaper counterparts. 
The reform would change the duration 
of this protection and require pharma 
companies to meet additional conditions.
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On 26 April 2023, the European Commission officially announced 
plans for a major overhaul of EU pharmaceutical law, known as the 

“pharmaceutical package.” Among other things, the changes would 
affect regulatory protection. For many years, along with patent pro-
tection, regulatory protection has been a prominent mechanism 
stimulating innovation in the pharmaceutical sector.

The pharmaceutical package proposes a new compromise in the 
calculation of protection periods. It is designed to reconcile many 
conflicting interests, in particular the interests of patients (who 
want access to innovative drugs, but also faster access to cheaper 
therapies with generic products) and the interests of innovative 
companies (which make significant financial outlays for research 
on new drugs in the hope of a return on investment at the product 
commercialisation stage).

Current regulatory data protection of drugs

Regulatory data protection (RDP), also known as “data exclusivity,” 
is the period when applicants seeking marketing authorisation for 
a drug may not use the results of clinical trials of someone else’s 
original product to obtain registration of their own generic prod-
uct in a simplified procedure (i.e. relying on protected tests of the 
reference product). Currently, this period is eight years from the 
date of the first reference marketing authorisation for a medicinal 
product in any country of the European Economic Area.

Data exclusivity is supplemented by a period of “market pro-
tection,” during which a generic drug registered using a simplified 
procedure (i.e. based on data of someone else’s original product) 
cannot be marketed. Market protection extends to 10 years, i.e. two 
years longer than data exclusivity. During the two-year period be-
tween the end of regulatory data protection and the end of market 
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protection, the equivalent of the original drug may not be marketed, 
but may be subject to registration procedures aimed at marketing 
the product as soon as the market protection period ends.

Data exclusivity and market protection (referred to together as 
“regulatory protection”) constitute a separate legal regime, parallel 
to patent protection (which lasts, as a rule, 20 years).

The current regulatory protection periods are referred to as 
the “8+2+1” rule:
–	 Eight years of regulatory data protection
–	 Plus two years of market protection
–	 Plus one year of market protection (new indication).

Regulatory data protection lasts eight years. After this period, the 
party responsible for the original drug can still count on two years 
of market protection, with the possibility of an extension for an 
additional year if a new indication is registered for which signifi-
cant clinical benefits are foreseen compared to existing therapies.

 Periods of regulatory protection currently in force 

8 years RDP 2 years MP 1 year mP  
per new indication

RDP	� regulatory data protection, also known as  
data exclusivity

MP	 market protection

	 basic period 

	 possible extension of protection period 



165life sciences  ·  pharmaceutical package

Shortening or extending protection periods?

This is what the dispute between innovative and generic companies 
is about. Patients need access to cheaper equivalents of innovative 
drugs, but their needs will not be met without innovative thera-
pies. So what is needed is a balance between effective regulatory 
protection for innovators and the right of generic manufacturers 
to enter the market. This is also vital for pharma companies op-
erating in Poland. Although the Polish pharmaceutical industry 
relies heavily on the production of generics, more and more often 
profits from production of generics are being reinvested in research 
into new drugs.

Changing the duration of regulatory data protection for med-
icines is one of the most important and widely discussed propos-
als found in the pharmaceutical package. The proposal published 
in April 2023 foresees reducing the overall data exclusivity period 
from eight to six years. However, this general period could be ex-
tended if additional conditions are met.

The Commission’s proposal introduces a rule that can be de-
scribed as “6+x+2”:
–	 Six years of data exclusivity
–	 Plus a potential extension of data exclusivity (x)
–	 Plus two years of market protection.

The six-year data exclusivity period could be extended by:
–	 An additional two years for meeting the criterion of marketing 

and satisfying the markets, i.e. that within two years of obtain-
ing authorisation (three years when the responsible entity is 
an SME, nonprofit, or entity with less than five centrally reg-
istered drugs within its group), with regard to the markets of 
all EU member states where the drug authorisation is in force 
(for central registration, in all 27 member states), the drug has 
been marketed and is continuously supplied in quantities and 
presentations meeting the patients’ needs in those markets

–	 An additional six months for meeting the criterion of respond-
ing to unmet medical needs, i.e. that at least one indication of 
the drug relates to a severely disabling or life-threatening dis-
ease and there is no registered drug for the disease in the EU 
(or a registered drug for the disease exists, but morbidity or 
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mortality is still high), and additionally, use of the drug signif-
icantly reduces morbidity or mortality

–	 An additional six months for meeting the criterion of a new 
active ingredient, i.e. that the drug contains a new active phar-
maceutical ingredient and clinical trials were conducted us-
ing an appropriate comparator (an effective and commercially 
available comparator drug was used in the clinical trial for com-
parison with the studied drug), in accordance with scientific 
guidelines provided by the European Medicines Agency

–	 An additional one year for meeting the criterion of a new in-
dication, i.e. that the responsible entity obtains registration 
for a new indication and the data presented show a significant 
clinical benefit compared to existing therapies (this extension 
can be used only once)

–	 An additional one year for use of a data exclusivity voucher 
obtained for the development of a new antibiotic (“priority an-
timicrobial drug” of a new category, with a new mechanism of 
action, containing a previously unregistered active pharmaceu-
tical ingredient breaking through drug resistance to a significant 
degree and effective against a serious infection). Interestingly, 
the voucher is to be transferable, i.e. a company that obtains a 
voucher for its drug will not have to take advantage of the priv-
ilege of data exclusivity for the drug for which it obtained the 
voucher, but could transfer it to another of its drugs or even 
transfer it to another company (for a fee or free of charge). Tak-
ing advantage of the voucher would be possible only with regard 
to a centrally registered drug and only during the first four years 
of its data exclusivity period. The institution of the data exclusivi-
ty voucher would be limited, operating for no more than 15 years 
or until a total of 10 vouchers are issued (whichever occurs first).

Therefore, under the pharmaceutical package, the overall period 
of data exclusivity could last from 6 to 10 years (or up to 11 years 
when using a data exclusivity voucher).

The April 2023 proposal for the pharmaceutical package also 
provides for introduction of a special case for granting a separate 
data exclusivity period of four years. This would apply to drugs 
already present on the market which, as a result of new research, 
prove to be effective for a new indication (known as “repurposed 
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medicinal products”). This four-year data exclusivity period could 
be used by a drug meeting the following conditions:
–	 It has been registered as a generic product and has not yet 

used data exclusivity (or 25 years have passed since first au-
thorisation)

–	 It will obtain a new indication not previously registered in the 
EU, providing a significant clinical benefit confirmed by research.

How will the battle over data exclusivity end?

It is not known yet which changes will ultimately be adopted in EU 
law. Currently, the initial proposal by the Commission is undergo-
ing work in the European Parliament. One of the legislative pro-
posals being considered is to amend the original proposal, adding 
new provisions and regulating data exclusivity under a rule that 
can be described as “9+x+2”.

Regulatory protection according to the pharmaceutical package (April 2023 proposal)

6 years RDP 2 years MP

1 year RDP  
per new indication

1/2 year  
for responding to 
unmet medical needs

1/2 year  
for a new API

2 years RDP  
for marketing and 
satisfying markets

RDP	� regulatory data protection, also known as  
data exclusivity

MP	� market protection

API	 active pharmaceutical ingredient

	 basic period

	 possible extension of protection period 
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A key element would be extension of the basic period of data 
exclusivity to nine years (i.e. one year longer than under current law 
and three years longer than in the Commission proposal of April 
2023). However, in that version, the two-year extension for meeting 
the criterion of marketing and satisfying markets would be dropped.

However, this does not mean that the issue of availability of 
drugs in member states’ markets would fade into the background. 
A new obligation is proposed for responsible entities to submit a 
bona fide application for reimbursement of the drug at the request 
of a member state.

Additionally, this proposal provides for other mechanisms to 
compensate for removal of the two-year extension. A 12-month ex-
tension (instead of the previously proposed six-month extension) 
would be earned for meeting the criterion of addressing unmet 
medical needs. Additionally, the criterion for conducting research 
in accordance with European Medicines Agency guidelines, for 
which there is a six-month extension of the data exclusivity period, 
would be liberalised by removing the requirement that the tested 
formulation contain a new active ingredient.

One scheme of regulatory protection periods considered by the European Parliament

9 years RDP 2 years MP

1 year RDP  
per new 
indication

1 year 
for responding to  
unmet medical needs

1/2 year  
for research

RDP	� regulatory data protection, also known as  
data exclusivity

MP	 market protection 

	 basic period

	 possible extension of protection period 
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The pharmaceutical project is 
not just about data exclusivity.  
Less-controversial changes 
include speeding up of drug 
registration procedures, 
introduction of an e-leaflet, 
and changes reflecting 
environmental concerns.
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What is next for the pharmaceutical package?

The pharmaceutical project is not just about data exclusivity. That is 
an important element of the planned reform, but by no means the 
only one. Less-controversial changes include speeding up of drug 
registration procedures, introduction of an e-leaflet, and changes 
reflecting environmental concerns.

While respecting the broad approach to the planned reform, we 
should not lose sight of the question of whether the search for a 
new compromise on data exclusivity is the only mechanism, and a 
sufficient mechanism, for stimulating (and maintaining) innovation 
in the EU, in particular considering the widening gap between the 
US and Europe, and China’s strong activity in this field.

Adoption and implementation of such a major reform as the 
pharmaceutical package involves a lengthy procedure at the EU 
and national levels. Particular solutions may be subject to change. 
The first reading of the pharmaceutical package will take place after 
the European Parliament elections scheduled for June 2024. Time 
will tell whether the solutions proposed by the European Union 
can meet the needs of the pharmaceutical sector and, above all, 
patients in the EU.
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The research 
team in clinical 
trials: What does 
the law say?

Polish and EU provisions governing 
the conduct of clinical trials of 
medicinal products for human 
use focus on the duties of the 
trial sponsor and the investigator. 
They don’t refer to the research 
team carrying out various tasks 
within the project, but the clinical 
trial owes its success to the efforts 
of all members of the team. 
What are the rules governing 
operation of the research team?
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A clinical trial is designed to test the safety and efficacy of a new 
drug. It is a business venture requiring major financial outlays, 
proper interaction of the stakeholders, and adherence to ethical 
principles and laws.

The principles compiled in the ICH Guideline for Good Clinical 
Practice (ICH-GCP) require that the sponsor financing the research  
 — or the contract research organisation (CRO) on its behalf — enter 
into a written contract with the investigator and the research cen-
tre which is the site for the trial. In the contract, the parties con-
firm that they will comply with the applicable laws and standards, 
and in matters not covered by those provisions, the contract will 
specify the parties’ rights and obligations, including — crucially  
 — the rights to the research findings. Data protection regulations 
also occupy an increasing place in standard clinical trial contracts.

Qualifications of the research team

Conducting clinical trials requires the participation of many in-
dividuals. Of these, only the principal investigator has a legally 
defined status. There are no provisions in Polish law expressly 
pertaining to the remaining members of the research team, other 
than indicating the general criteria for their selection. In the Pol-
ish executive regulation codifying the ICH-GCP, the investigator’s 
duties include: 

Engaging in the conduct of the clinical trial persons holding ap-
propriately high professional qualifications, scientific knowledge, 
and experience working with patients, necessary to conduct the 
clinical trial.
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Under Art. 49 of the EU’s Clinical Trials Regulation (EU-CTR): 

The investigator shall be a medical doctor as defined in national 
law, or a person following a profession which is recognised in 
the Member State concerned as qualifying for an investigator 
because of the necessary scientific knowledge and experience 
in patient care.

For example, Polish law also allows a nurse to serve as the investi-
gator. 

Other individuals involved in conducting a clinical trial shall 
be suitably qualified by education, training and experience to 
perform their tasks.

Under the EU-CTR, the relevant qualifications may be acquired 
through education, training or experience. Evaluation of the quali-
fications and the decision to select a given person for the research 
team rests solely with the principal investigator. Under Art. 73 
EU-CTR: 

The principal investigator shall assign tasks among the members 
of the team of investigators in a way which is not compromising 
the safety of subjects and the reliability and robustness of the data 
generated in the clinical trial at that clinical trial site.

However, under Art. 75, the regulation recognises that member 
states may impose civil or criminal responsibility not only on the 
sponsor or investigator, but also on those to whom the sponsor 
has delegated tasks.

Composition and role of the research team

The research team is a group of individuals professionally and prac-
tically prepared to perform the tasks assigned and supervised by 
the principal investigator to carry out a clinical trial in accordance 
with the clinical trial protocol, the clinical trial contract, laws and 
standards, with integrity and respect for patients’ rights.

Regulation (EU) 
No 536/2014 of the 
European Parliament 
and of the Council of 
16 April 2014 on clinical 
trials on medicinal 
products for human use 
and repealing Directive 
2001/20/EC
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The composition of the research team depends on the tasks set 
before it in the protocol. As a rule, people with a range of qualifica-
tions are needed. The basic composition of the team would include:
–	 The investigator (also called the principal investigator), who 

forms the team and supervises its work, and is responsible for 
proper conduct of the study

–	 The subinvestigator, another physician carrying out medical 
procedures provided for in the clinical trial protocol

–	 A nurse performing medical procedures and activities assigned 
in the clinical trial protocol, or support tasks designated by 
the principal investigator (e.g. maintaining medical records, al-
though this task might also be performed instead by a medical 
secretary as a member of the team)

–	 The trial coordinator and monitor (sometimes, the coordina-
tor assumes the function of the monitor), overseeing proper 
preparation and execution of the trial

–	 A pharmacist, responsible for receiving, storing and dispensing 
the trial drug in accordance with the clinical trial protocol and 
applicable regulations.

As needed, medical technicians, laboratory technicians, statisti-
cians, IT specialists or other specialists may be included in the 
team. Sometimes administrative staff, handling for example pay-
ments to contractors, are included in the research team. (In our 
view, this is not proper, as such tasks are not covered by the clin-
ical trial protocol.)

According to the provisions, the principal investigator must 
acquaint the members of the research team with the clinical tri-
al protocol, provide training as needed, and have team members 
perform appropriate tasks in his or her stead. Therefore, in prac-
tice, it is the members of the research team who will have the most 
direct contact with the study subjects and their medical records 
(subinvestigator or nurse), the research documentation generated 
during the trial (medical secretary or monitor), and even with the 
reported research findings (subinvestigator).

Thus, in principle, the members of the research team are held 
to the same standards in the conduct of a clinical trial as the prin-
cipal investigator.
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Duties of the research team

The provisions of generally applicable law say little about the status 
of a research team. Therefore, the roles, tasks and duties of team 
members are defined by clinical trial contracts.

As a rule, members of a research team will not figure as named 
parties to the clinical trial contract. Contracts for clinical trials are 
generally concluded among three parties: 1) the sponsor or con-
tract research organisation, 2) the research site (institution), and 
3) the investigator.

Usually, the duties of the research team will flow from the in-
vestigator’s obligation to acquaint the team members with the du-
ties provided for the investigator in the clinical trial contract that 
will be delegated to team members to perform, and to ensure that 
each member of the research team fulfils his or her tasks. Formally, 
it is the investigator who should obtain from each member of the 
research team a pledge to properly perform their duties in compli-
ance with the clinical trial protocol and the clinical trial contract.

But sometimes sponsors feel safer collecting directly from the 
research team members their signed pledges to comply with key 
provisions of the clinical trial contract. These statements may be 
annexed to the clinical trial contract. Key provisions might include, 
for example, an anti-corruption clause which must be signed by 
all members of the research team. This helps the sponsor build a 

CLINICAL TRIAL 
CONTRACT

Annexes to the clinical 
trial contract

TRIPARTITE ARRANGEMENT OF CLINICAL TRIAL CONTRACT

Research 
team

Research site 
(institution)

sponsor / cro

Investigator

obligation to manage 
the team
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record showing that the research findings were obtained fairly and 
honestly, which facilitates the registration procedure and thus, ul-
timately, marketing of the new drug. The same applies to clauses 
requiring confidentiality in execution of the clinical trial, or trans-
fer to the sponsor of certain rights related to the research findings.

Intellectual property rights

During a clinical trial, a number of intangible property rights may 
be created, for example research findings, trial documentation, the 
final report, or patentable inventions. Therefore, the clinical trial 
contract usually contains clauses under which the research site (in-
stitution) and the investigator transfer to the sponsor or the CRO 
the intellectual property rights created during the trial.

Generally, the investigator is also required by the sponsor or the 
CRO to obtain all rights and authorisations from the other members 
of the research team (especially key members of the team who are 
involved in the most creative aspects), so as to effectively transfer 
them to the sponsor or CRO or grant them further authorisations. 
Here, the chain of ownership must be precisely followed.

The provisions on intellectual property rights are vital primar-
ily from the sponsor’s or CRO’s perspective, as they are the main 
stakeholders in these records. Defective assignments of intellec-
tual property rights can limit the ability to use research findings, 
documentation, or inventions.

In practice, clinical trials are often conducted in multiple juris-
dictions, and contracts are prepared according to an international 
standard. Perforce, such universal templates do not take into ac-
count the specific and rather formalistic requirements of Polish 
law on the disposal of intellectual property rights.

One peculiarity of Polish IP law is the need to expressly list in 
the contract the fields of exploitation covered by the transfer of 
the economic rights of the holder. A general provision (typical in 
common-law jurisdictions) indicating that all rights are vested in 
the sponsor or CRO is not sufficient. The issue of subsidiary rights 
should also be clearly regulated — basically, rights related to per-
formance and dissemination of studies (e.g. translation of trial 
documentation).
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Another often-overlooked aspects of IP law is moral rights and 
their implications for the contract. Moral rights would include, 
for example, the right of the investigator or team members to be 
identified in the documentation, or to object to interference in the 
form or content of the work. Moral rights cannot be transferred. 
The sponsor or CRO may exercise the moral rights of members of 
the research team, but this requires an appropriate provision in 
the contract. It is also necessary to regulate precisely the moment 
when rights are acquired, the remuneration, and the obligations (if 
any) of the sponsor (or CRO) to disseminate the works.

Another issue to address in the clinical trial contract is seeking 
protection for any inventions made during the study. In principle, 
rights to an invention are vested in the creator(s) of the invention. 
However, the parties usually agree that it is the sponsor (or CRO) 
who will have the right to seek patent protection, which is justified 
by the purpose and essence of the contract. While this is usually 
regulated in quite some detail, it is sometimes overlooked that even 
in such a situation the creator of the invention (the investigator or 
team member) is entitled to remuneration for use of their invention. 
But this issue can be regulated differently in the contract.

„ The clinical trial contract 
should be executed in 
the traditional written 
form—“wet ink signature.” 
Although this can be a 
logistical nuisance, it 
provides a higher level 
of security.



179clinical trials  ·  research team

It may come as a surprise to some parties to clinical trial con-
tracts, especially foreign sponsors or CROs, that under Polish law 
the valid transfer of an author’s economic rights requires written 
form or a qualified electronic signature (within the meaning of the 
eIDAS Regulation). An exchange of PDFs, DocuSign signatures and 
other such signatures does not meet this requirement. In practice, 
despite the rapid development of electronic forms, many entities 
operating in the clinical trial industry in Poland are not equipped 
with this type of electronic signature. In its absence, the clinical trial 
contract should be executed in the traditional written form—“wet 
ink signature.” Although this can be a logistical nuisance, it provides 
a higher level of security.

Personal data protection

Conducting clinical trials is inevitably linked to the processing 
of personal data, of the clinical trial subjects (patients) and their 
families, as well as personal data of members of the research team. 
This means that entities engaged in conducting clinical trials must 
comply with data protection rules, in particular the GDPR. In prac-
tice, the status of these entities under the GDPR raises a number 
of questions, and in this regard the contractual provisions often 
require arduous negotiations.

Regarding the processing of personal data of clinical trial 
subjects (patients) and their families, according to the relatively 
well-established view:
–	 The sponsor is considered the data controller
–	 The investigator is considered a data processor on behalf of the 

sponsor (as long as the clinical trial protocol was developed 
solely by the sponsor — if the investigator establishes the pro-
tocol along with the sponsor, then under certain circumstanc-
es both the sponsor and the investigator may be considered 
co-controllers of the data)

–	 And to some extent (e.g. for certain purposes of data processing 
by the sponsor), depending on the factual circumstances, the 
institution serving as the site for the trial may be considered a 
data processor (for example on behalf of the sponsor).

Regulation (EU) 
No 910/2014 of the 
European Parliament 
and of the Council 
of 23 July 2014 on 
electronic identification 
and trust services for 
electronic transactions 
in the internal market 
and repealing Directive 
1999/93/EC

Regulation (EU) 
2016/679 of the Euro-
pean Parliament and of 
the Council of 27 April 
2016 on the protection 
of natural persons with 
regard to the processing 
of personal data and 
on the free movement 
of such data, and 
repealing Directive 
95/46/EC (General Data 
Protection Regulation) 
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This implies a need for contractual regulation of data flows between 
these entities in accordance with the GDPR, as well as the sponsor’s 
obligation to provide information to patients and their families 
(with special attention to the patient relationship, as the sponsor 
only has access to pseudonymised data), as required by Art. 13–14 
GDPR. Nevertheless, the final determination of the parties’ status 
under the GDPR requirements depends on an analysis of the factual 
circumstances and the contract.

Similarly, determining the status of individual members of the 
research team requires a detailed analysis of the facts. Sometimes 
team members process personal data of trial subjects based on 
data processing authorisation (e.g. given by the principal inves-
tigator), and in other cases a team member may be considered a 
data processor within the meaning of Art. 28 GDPR (on behalf of 
the principal investigator or sponsor), and it may be necessary to 
enter into a data processing agreement with them. It should also 
be kept in mind that there are cases where the personal data of 
research team members themselves will be processed (e.g. by the 
sponsor). In such situations, the sponsor must fulfil its information 
obligation to such persons (pursuant to Art. 13–14 GDPR). A pro-
cessing agreement might be needed, for example, between the 
sponsor and the investigator, if the investigator takes statements 
from team members on behalf of the sponsor.

Art. 28 GDPR

Art. 13–14 GDPR
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Railway accidents: 
Is the infrastructure 
manager also liable?

The most common railway collisions occur 
between two different species of motor 
vehicles: a train and a car. In such situations, 
the blame usually lies with the car driver 
(intentionally crossing the railroad tracks 
against a red signal light). But as Poland’s 
National Commission for Investigation of 
Railway Accidents has found, sometimes 
the driver is not entirely at fault. A good 
example is when the level-crossing gates 
are poorly designed. If they interfered with 
the driver’s field of view, it may reduce 
the motorist’s fault to some extent.
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The railway infrastructure manager is responsible for operation of 
level-crossing gates. This raises a fundamental question of its tort 
liability. The answer to this question is also relevant in the context 
of third-party liability insurance, as then the insurer’s liability is 
ancillary, meaning that the insurance company is liable on the same 
basis as the insured.

The manager is strictly liable

Art. 435 §1 of the Civil Code sets the standard for when a defendant 
can be held strictly liable in tort: 

A person who runs on his own account an enterprise or an estab-
lishment set in motion by natural forces (steam, gas, electricity, 
liquid, fuels, etc) is liable for any injury to persons or property 
caused by the operation of the enterprise or establishment, un-
less the injury is due to force majeure or solely to fault attributa-
ble to the aggrieved party or a third party for whom the person 
is not responsible.

As the Supreme Court of Poland has held, 

For the applicability of Civil Code Art. 435, it is necessary to clar-
ify whether the global purpose of the enterprise’s operation de-
pends on the use of natural forces, and whether the use of these 
forces constitutes a condition sine qua non of the existence of 
the enterprise in the sense that its entire structure and work or-
ganisation system is adapted to the natural forces it uses. In this 
regard, the rapid development of technology requires continual 
re-examination of views.

Supreme Court of 
Poland judgment 
of 30 May 2017,  
case no. V CSK 511/16

Civil Code Art. 435 §1
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That judgment was issued in a case where one of the parties 
was the principal Polish railway infrastructure manager, PKP PLK, 
and the court expressly found that “PKP Polskie Linie Kolejowe SA 
is an enterprise set in motion by means of natural forces, as stated 
in Civil Code Art. 435 §1.”

This is consistent with the Supreme Court resolution of 26 July 
2017, where the court reasoned: 

There is no doubt that performance by PKP PKL of the basic 
tasks set out in the act, in particular maintenance of railway in-
frastructure in a state allowing operation of rail traffic, requires 
the use of electricity on a large scale (traction networks, vehicles 
and machinery necessary for the development, maintenance and 
modernisation of rail lines), which means that PKP PKL operates 
on its own account an enterprise set in motion by means of nat-
ural forces within the meaning of Civil Code Art. 435.

Interestingly, this refers directly to the rationale for the cited judg-
ment of 31 May 2017, concluding that “in the present case, ‘operation’ 
of the enterprise in fact involves the provision and maintenance 
of the availability of a certain section of the rail line for conduct-
ing rail traffic.” It is hard to disagree with this interpretation of the 
legal norms, or the court’s concept of “operation of the enterprise.”

As it was expressly found that under Civil Code Art. 435 §1 the 
largest Polish railway infrastructure manager, PKP PKL, is respon-
sible for managing the state rail network, applying the argument 
a maiori ad minus it is fully justified to conclude that smaller rail-
way infrastructure managers can also be liable under this provision.

Consequently, to be relieved of liability, the railway infrastruc-
ture manager must present evidence that the injury occurred due 
to force majeure or solely due to the fault of the aggrieved party or 
a third party for whom the manager is not responsible.

Interestingly, in the Supreme Court resolution cited above, the 
court clarified that this basis for exoneration also applies when 

“grounds exist for finding that the injury occurred due to the exclu-
sive fault of a third party for whom the party is not liable, even if 
the third party has not been identified.” In the justification to the 
resolution, the Supreme Court agreed with the assumption of the 
lower court seeking its ruling on this legal issue that “identification 

Supreme Court of 
Poland resolution of 
26 July 2017,  
case no. III CZP 30/17

Supreme Court resolu-
tion of 26 July 2017,  
case no. III CZP 30/17

PKP Polskie Linie Kole-
jowe SA is responsible 
for management of the 
state railway network, 
including rail lines with a 
length of 18,634 km and 
11,603 level crossings
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of the third party is not necessary if sufficiently strong grounds ex-
ist for assuming that the injury was caused by the culpable behav-
iour of an ‘outsider’ for whom the person operating an enterprise 
is not responsible.”

In litigation, the railway infrastructure manager may try to per-
suade the court that the test for its liability should be based on the 
general provision, Civil Code Art. 415, pursuant to which anyone 
who by fault on his part caused injury to another person is obliged 
to remedy the injury. This is the basic formula for tort liability on 
the basis of fault, in which the burden of proof is allocated different-
ly than in cases of strict liability (not as advantageous for the plain-
tiff, as then the plaintiff must prove all the grounds for tort liability, 
including fault or a wrongful act or omission by the defendant).

Nevertheless, at this point it seems that the Supreme Court’s 
jurisprudence on railway infrastructure managers’ strict liability 
is stable, and an attempt to shift the ground from strict liability to 
fault-based liability should not be effective. Thus, to fully or par-
tially absolve itself of tort liability, the railway infrastructure man-
ager must either prove the existence of the aforementioned basis 
for exoneration, or present evidence showing that the aggrieved 
party contributed at least to some extent to occurrence of the in-
jury (or increased its extent).

The latter case is related to mitigation of damages, and lies with-
in the court’s discretion. Its application depends on the presence of 
objective (not subjective) criteria for assessing the facts. The opin-
ion of an expert witness may be crucial, e.g. an expert in accident 
reconstruction, who could test whether there was a violation of rail 
traffic safety rules. At the same time, it should be remembered that 
an omission can also contribute to injury, e.g. when installations or 
technical components were not inspected or repaired.

Trees by the tracks can also cause injury

Another case in which the railway infrastructure manager may be 
liable is when a train collides with a tree (or branch) that has fallen 
on the tracks. The infrastructure manager is responsible for trees 
and shrubs in the vicinity of the railway line. The relevant regula-
tion of the Minister of Infrastructure states that trees should not 

Civil Code Art. 415
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be located less than 6 metres from the lower edge of an embank-
ment (or the top edge of an excavation, or the outer edge of side 
ditches) or from the outermost rail. 

For many years, the minimum distance was set at 15 metres. As 
indicated on the government website of the railway market regu-
lator, the President of the Office of Rail Transport: 

Between 2015 and 2019, more than 3,000 potentially dangerous 
situations caused by damaged or fallen trees occurred. For more 
than 1,000 of these situations, the trees were located on the strip 
of 15 metres from the axis of the outermost track. During this 
period, 149 railway incidents took place … caused by a falling 
tree or branch. For this group of railway incidents, this is a sig-
nificantly higher level of threats to rail traffic safety. As a result 
of their occurrence (unlike in the case of potentially dangerous 
situations), the risk and negative consequences materialise. The 
reason for 99 of these railway incidents was a tree growing in 
the 15 m strip.

One reason the width of the strip that must be kept clear of trees 
and shrubs was reduced was that infrastructure managers were not 
always able to fulfil this duty. It was not uncommon for a tree to 
grow in an area over which they did not have effective legal control, 
and thus they were unable to cut or replant the tree or otherwise 
effectively remove any threat from the tree. Then, most often, they 
were still held liable for damages under Civil Code Art. 435 §1, un-
less they could show that they should be exonerated (although it 
was, and still is, difficult to show exonerating evidence).

It seems that the foregoing change would be crucial if the ground 
of the railway infrastructure manager’s liability were shifted to 
Civil Code Art. 415 (fault-based). But considering the currently 
established line of decisions from the Supreme Court and the in-
terpretation of the legal standards under Art. 435 §1, in some cases 
this change may still make it possible for infrastructure managers 
to successfully prove that they should be exonerated from liability 
for damages. This could apply for example to a situation where a 
third party is legally obligated to remove a tree located near the rail 
line, but fails to do so before a rail incident occurs at that location.

tinyurl.com/5aktja6v

Regulation of the 
Minister of Infrastructure 
of 7 August 2008 on 
the requirements 
for distances and 
conditions permitting 
the location of trees 
and shrubs, elements of 
acoustic protection and 
execution of earthworks 
in the vicinity of rail 
lines, and the method 
of arranging and main-
taining snow screens 
and firebreaks
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Will we be fired 
by algorithms?

All of us have been using artificial 
intelligence for years, sometimes 
without even realising it, for instance 
when “talking” to a virtual assistant 
or using search engines. But now 
AI-based solutions are entering 
the labour market. Among other 
things, they allow organisations 
to streamline simple, repetitive 
processes previously handled by 
skilled workers. All indications 
are that this trend will continue. 
Here we examine it from the 
perspective of HR lawyers.



hrlaw.pl/enemployment

For more on this topic, please visit  
the In Principle portal and the HRlaw.pl blog

Dr Szymon Kubiak
attorney-at-law, LL.M. (Harvard),  
partner co-heading the Employment practice

Natalia Gałązka
Employment practice

http://hrlaw.pl
http://codozasady.pl/en/c/employment


189labour law  ·  artificial intelligence

According to a survey by EY, Polish organisations are already im-
plementing AI-based solutions: 20% of them have launched AI in 
their operations and another 42% are in the process. These numbers 
can be expected to increase with the advancement of technology, 
which will exacerbate the related issues and legal concerns. 

The use of AI in employment

Undoubtedly, AI offers a number of solutions that can be useful to 
employers. Many organisations are already using AI in recruitment: 
chatbots are increasingly supporting human headhunters in their 
search for the best candidates, and dedicated programs analyse 
application documents along specific criteria. AI can also help or-
ganisations evaluate employees, or even in carrying out individual 
and group layoffs (ranking employees for dismissal according to 
specific selection criteria).

The introduction of algorithms in the HR field was accompanied 
by the expectation that they would help create a work environ-
ment free of typically human biases. If evaluation was turned over 
to an algorithm, the thinking went, the result would be objective. 
But automated decision-making turned out to raise very serious 
doubts — among others concerning discrimination. AI can perpet-
uate or even magnify existing inequalities through the algorithm’s 
modus operandi, or due to bias inherent in the data it is fed.

An example is the widely discussed case (from nearly a decade 
ago) of Amazon, whose algorithms for screening job applicants 
discriminated against women when selecting candidates. As the 
system was based on existing employment data, it concluded from 
the current gender disparity in the tech industry that men are pre-
ferred candidates for IT jobs.

The survey “How Polish 
companies are imple-
menting AI” was con-
ducted for EY Poland 
in August–September 
2023 on a sample of 
501 large and medium-
sized enterprises in 
manufacturing, services 
and retail.



190 Wardyński & Partners  ·  2024 Yearbook

In another example, as a result of an initial error by a supervi-
sor who failed to mark an employee’s contract in the IT system as 
qualified for renewal, the algorithm triggered a cycle of automated 
decisions successively blocking the employee’s access to all systems, 
including the keycard allowing them to enter the building, and ulti-
mately led to the employee’s real-life dismissal. It took supervisors 
more than three weeks to reverse the situation, and in the end the 
frustrated employee decided to change jobs anyway.

What does the law say about it?

When analysing the problem of algorithmic discrimination under 
Polish law, it should first be pointed out that employees should be 
treated equally in relation to establishment and termination of em-
ployment relationships, terms of employment, advancement, and 
raising their professional qualifications, in particular regardless 
of sex, age, disability, race, religion, nationality, political beliefs, 
trade union membership, ethnic origin, creed, sexual orientation, 
or whether they are employed for a definite or indefinite period, 
full-time or part-time. 

At the same time, the Labour Code significantly limits the scope 
of employees’ personal data that an employer can process. There-
fore, in principle, AI-based tools used in an employment context 
also should not rely on information beyond this catalogue. More-
over, under the General Data Protection Regulation, a data subject 
(here, an employee) has the right not to be subject to a decision 
which is based solely on automated processing, including profil-
ing, and produces legal effects on that person or similarly signif-
icantly affects that person. In principle, the GDPR requires that a 
human being have the last word in such processing (aka “human 
in command”).

In this respect, it is also worth mentioning the ongoing work at 
the EU level on the Artificial Intelligence Act, which defines cate-
gories of prohibited AI systems. Importantly for employers, this is 
how systems intended to be used to detect the emotional state of 
individuals in workplace situations are generally classified. Also, the 
AI Act proposes to make it mandatory for employees to be informed 

Labour Code Art. 183a §1

Art. 22(1) GDPR

proposed Regulation 
of the European 
Parliament and of the 
Council laying down 
harmonised rules on 
artificial intelligence

GDPR
Regulation (EU) 
2016/679 of the 
European Parliament 
and of the Council of 
27 April 2016 on the 
protection of natural 
persons with regard 
to the processing of 
personal data and on 
the free movement of 
such data
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of the implementation of a high-risk AI system at a workplace be-
fore it is put into service or used. Among AI systems regarded as 
high-risk, the proposal specifically includes those used in human 
resources, e.g. for reviewing or filtering applications or evaluating 
candidates during interviews or tests, as well as systems designed 
to monitor and evaluate employee performance.

Interestingly, similar proposals have already appeared in Pol-
ish legislation. In the previous term of the Sejm, a bill modelled 
on Spanish regulations was taken up which would require an em-
ployer to provide trade unions with “information regarding the 
parameters, principles and instructions on which algorithms or 
systems of artificial intelligence are based, which influence deci-
sion-making and may affect conditions of work and pay, access to 
employment and maintaining employment, including profiling.” 
The proposal met with mixed reviews and was not adopted, but 
work in this direction is expected to continue in the current term 
of the parliament.

Although the GDPR, in conjunction with the Labour Code, al-
ready restricts the use of AI tools in the workplace, it should be em-
phasised that the permissibility of using AI in employment remains 
largely unregulated. Some guidance may be provided, for example, 
by the executive order recently signed by US President Joe Biden 
or the EU’s proposed AI Act, but employers operating in the Polish 
labour market must still rely primarily on internal regulations and 
best practices for the time being. In particular, employers using AI 
should ensure that they are collecting and using employee data in 
a manner fully complying with applicable provisions. Nonetheless, 
we expect the Polish and EU provisions on AI in the HR context to 
evolve rapidly.

Practical problems

In practice, the biggest challenge seems to be detecting the risk of 
discrimination by an algorithm. The lack of transparency of AI-
based tools (the black-box problem) means that employers imple-
menting AI-based solutions are often unaware of their potential 
undesirable effects.

print 2642, committee 
bill amending the Trade 
Unions Act

Executive Order on 
the Safe, Secure, and 
Trustworthy Devel-
opment and Use of 
Artificial Intelligence of 
30 October 2023
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Still, in this regard, the practice (including in Polish courts) gen-
erates more questions than it answers. After all, if we cannot verify 
how AI arrives at its conclusions, then we should apply the principle 
of (very) limited trust in those conclusions, especially considering 
the risk of AI “hallucination”—presenting made-up answers as cat-
egorically as if they were verified and true. Can an employer even 
expect any assurance of proper (non-discriminatory) operation of 
such systems from their suppliers? This is vital, as the employer’s 
lack of awareness of the malfunctioning of the algorithm will not 
absolve the employer of liability (or at least not fully).

Will it soon become widespread to require auditing of such 
systems (already introduced, for example, in a local law in New 
York City)? But how to audit a “black box”? The answer offered at 
a major international HR conference was to use another, “better” 
black box. But it seems more reasonable to base audits on a very 
large number of trials to determine whether, given the input data, 
the algorithm generates discriminatory results, or for example 
superficial results in cases where deeper analysis is required. Or 
will HR applications have to rein in or greatly limit the creativity 
of such algorithms?

The black-box problem

known bases 
of ai decisions

black box

?

rules, patterns, 
regularities

input of 
entry data

! results impossible 
to verify/audit

verifiable/auditable 
results
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Here, an attempt at an answer is provided by the pioneering or-
dinance in New York, effective as of 5 July 2023, mentioned above, 
regarding automated employment decision tools (AEDT) used to 
select job candidates. The act requires an annual anti-discrimina-
tion audit of such arrangements, focusing primarily on those sig-
nificantly limiting or even excluding human roles. The purpose is 
to eliminate discrimination based on traits such as a candidate’s 
race, sex or age. Other US jurisdictions, such as the state of New 
Jersey, are planning to introduce similar regulations.

In Poland, artificial intelligence is not widely enough used to 
require such an audit, but this is likely to change very soon. Gener-
ative AI is just gaining popularity in our country. At the same time, 
its complexity means that here it will probably be more difficult to 
detect algorithmic discrimination. Therefore, given the advances 
in technology, it seems that Polish legislation may follow a similar 
path to that proposed in the US.

Finally, we decided to go to the horse’s mouth, and ask AI itself 
about the problem of algorithmic discrimination. ChatGPT an-
swered this question by saying that artificial intelligence in itself 
does not discriminate against employees, but discrimination can 
occur if the algorithms, data or instructions provided during its 
programming contain biases. It is hard to disagree with this answer. 
In short, the findings generated by algorithms cannot be accepted 
uncritically as revealed truth.

Combatting algorithmic discrimination 
 — practical aspects

Having in mind the risk of potential algorithmic bias, employers 
should first and foremost ensure that the data fed to AI-based sys-
tems is reliably verified and that such tools are regularly checked 
for any potential errors made by the algorithm.

But in practice there may be major hurdles to overcome with 
this first task. In most cases, it is not the employer itself but the 
solution provider who will decide on the scope of the input data. 
For this reason, the AI Act would require the supplier of a high-risk 
AI system to ensure that the system complies with applicable laws, 
and regularly conduct risk assessments in this regard.

NYC Local Law 144-21
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In such a case, from the employers’ perspective, day-to-day 
cooperation between HR and IT departments would be vital, per-
haps along with appropriate warranty provisions in contracts with 
providers of AI solutions. And in the case of high-risk AI systems, 
employers will have to ensure that the use of such solutions is 
supervised by a person (“human oversight”) and meet other obli-
gations specified in Art. 29 of the AI Act. Additionally, employers 
who want to launch the use of AI-based solutions should take into 
account the related obligations under data protection grounds (an 
issue deserving a separate article).

Again seeking AI’s own view, we asked it about methods to 
combat algorithmic discrimination, and learned that employers 
should choose systems that can explain their decisions and allow 
persons affected by algorithmic decisions to provide feedback on 
such decisions. ChatGPT went on to suggest that preventing algo-
rithmic bias is the role of humans! (programmers, data analysts, 
and experts in substantive fields). Evidently, AI is not yet ready to 
step up and take responsibility for its own decisions. Thus, organ-
isations should be especially careful when using AI solutions in an 
area as sensitive as HR. Artificial intelligence will not yet replace 
the natural intuition of experienced managers who know their own 
employees well.

On the other hand, notwithstanding the aims of the proposed AI 
Act, the complexity of algorithms and their constant evolution may 
make it harder and harder to live up to the “human in command” 
requirement. Generative AI is likely to perform more than just a 
supporting role for employers making HR decisions, and end up 
deciding for its masters. This could happen in the very near future.
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Injunctive relief 
for employees 
demanding 
reinstatement

Amendments to the Civil 
Procedure Code regarding 
employment cases entered into 
force on 22 September 2023. 
They allow former employees 
seeking reinstatement to secure 
their claims via an injunction 
continuing their employment 
pending resolution of the dispute.
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Lengthy employment litigation in Poland has often resulted in 
terminated employees who have managed to find a new job giving 
up their claims for reinstatement, converting their reinstatement 
claim into a claim for monetary compensation (often capped at 
three months’ salary). This phenomenon is targeted by new rules 
in Civil Procedure Code Art. 7555 allowing employees to request 
an injunction continuing their prior employment until their claim 
for reinstatement is finally resolved.

Who is entitled to an injunction

This injunctive relief is available to employees who are:
–	 Subject to special protection, and
–	 Seeking a finding that termination of their employment contract 

was ineffective, or seeking reinstatement.

Employees subject to special protection means anyone falling into 
a category for whom the law provides additional restrictions on 
termination, including, among others:
–	 Union activists
–	 Staff council members
–	 European works council members
–	 Social labour inspectors
–	 Employees on maternity, paternity, parental or childrearing 

leave
–	 Pregnant employees.

Employees who were laid off when they were on sick leave or annual 
holiday may also apply for this form of injunctive relief.

Art. 7555 Civil Procedure 
Code
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An injunction under this provision may be granted only to 
former employees seeking a finding that their termination was 
ineffective, or seeking reinstatement. This relief will not be avail-
able to former employees only seeking compensation for wrong-
ful termination.

When an employee’s request will be granted

There are two conditions that must be met for an eligible employee 
to obtain this injunctive relief:
–	 The employee must substantiate the underlying claim (i.e. make 

a prima facie showing under the facts and the law that their ter-
mination was ineffective or they are entitled to be reinstated)

–	 The claim must not be obviously unfounded.

A claim is substantiated if, on its face, there is a significant prob-
ability that the claim is well-founded (which does not exclude the 
possibility that after a deeper analysis of the facts and the law, the 
claim may turn out to be unfounded). There are two notable as-
pects of probability in this context. First, the applicant must present 
factual evidence for the circumstances on which the claim is based. 
Second, there must be a legal basis for the claim.

Art. 7555 of the Civil Procedure Code also provides for a nega-
tive premise, which is that the injunction cannot be granted if the 
employee’s underlying claim is obviously unfounded. This would 
be the case if it would be apparent to any legal professional without 
the need for in-depth legal and factual analysis. If the court finds 
that the claim is obviously unfounded, it must deny the injunction.

Deadline for applying for an injunction

Under Art. 7555, a request for an injunction may be filed at any stage 
of the proceedings. This means that it can be submitted along with 
the statement of claim, or after filing of the statement of claim. It 
may also be filed after the issuance of a non-final judgment, before 
an appeal is filed or when an appeal is pending.
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However, the employee cannot seek an injunction, and the court 
may not grant it, once a final judgment has been issued.

The question arises whether this type of injunction may be 
granted even before initiation of the proceedings on the merits 
(as is the case with other forms of interim relief ). In my own view, 
this possibility is ruled out, as it could result in satisfying the for-
mer employee’s entire claim, even if they do not ultimately file suit.

Performance of the obligation

Issuance of an injunctive order alone does not result in restora-
tion of the employment relationship. It only obliges the employer 
to allow the plaintiff to continue their employment. This should 
occur by establishing a new contractual employment relationship.

INJUNCTION SECURING CLAIM FOR REINSTATEMENT 

The employment relationship arising 
from the injunction can be dissolved 
only:
• At the employee's request or consent
• If the employee commits a serious 

violation of their duties
• If the employee commits a crime
• If the employee (through their own 

fault) loses essential qualifications.

Employer 
terminates 
a specially-
protected 
employee

Court grants injunction
(admission of the former 
employee to work) legally final 

resolution of 
the dispute

employment relationship 
resulting from the injunction

Relief demanded:
• A finding that the 

termination was 
ine�ective, or 
reinstatement

• Injunction ordering 
continuation of 
employment

Employer forms a new 
employment relationship 
with the former employee

Employee files 
claim with 
labour court

Under the same 
terms of work and 
pay (with the 
possibility of 
assigning di�erent 
work for up to 
three months)

possibility of applying for interim relief
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„
Issuance of an injunctive 
order alone does not 
result in restoration of the 
employment relationship. 
It only obliges the employer 
to allow the plaintiff to 
continue their employment. 
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The question arises under what conditions such a relationship 
should be established. The purpose of an injunction in the form of 
continued employment is to allow the employee’s claim to be real-
ised even before a judgment is rendered, due to the high probability 
of the validity of the claim. This can be satisfied if the employee per-
forms work in the same position as at the time of service of notice 
of termination of the employment contract. Thus the court’s order 
granting an injunction by ordering that the plaintiff be admitted to 
work means that the employment relationship established in per-
formance of the injunction should include the same terms of work 
and pay as those in effect under the contract whose termination 
the employee is appealing.

The employee’s status while the injunction is in force

Because performance of the injunctive order takes the form of es-
tablishment of a new employment relationship, the rights and ob-
ligations of the parties to the employment relationship under the 
Labour Code will apply in full. In particular, the employer should 
be allowed to reassign the employee to another type of work for a 
period of three months, as provided in the labour law.

There should be one exception to this rule. The employer can-
not terminate the employment relationship established in perfor-
mance of the injunction. This would render the injunction moot.

But this does not mean that the employment relationship cre-
ated as a result of such an injunction can never be terminated.

Such a possibility exists, first, if the employee terminates the 
employment relationship, either by submitting a statement of ter-
mination (with or without advance notice) or signing a termina-
tion agreement.

Second, the employer will be able to terminate the employment 
relationship if the injunction is lifted. The employer may demand 
that the final order granting the injunction be set aside only if it 
shows that after the injunction was granted, grounds arose for 
termination of employment due to the employee’s fault, without 
advance notice, i.e.:
–	 If the employee commits a serious violation of the employee’s 

basic duties
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–	 If the employee commits a criminal offence while employed 
which prevents further employment in the position they hold, 
and the employee’s guilt is obvious or has been determined by 
the court in a final judgment

–	 If the employee, through his or her own fault, loses a licence 
required to perform work in the position.

The parliament expressly stipulated that modification of the injunc-
tive order in other cases is impermissible.

Enforcement and appealability of the injunction

An injunctive order is enforceable via execution. An enforcement 
clause is granted to the order ex officio. The court should serve 
the order on the employer so that it can voluntarily comply. Nev-
ertheless, at the employee’s request, when granting the injunction 
the court may provide in the order that the employer must pay a 
certain sum of money to the employee if the employer violates its 
obligations under the injunction.

Regardless of how the court rules on the application for this 
injunctive relief, the order may be appealed to the court of second 
instance.
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The financial market 
“vegetable patch”

The Act Amending Certain Acts for 
Development of the Financial Market and 
Protection of Investors in the Financial 
Market entered into force in Poland on 
29 August 2023. It updated 32 different 
acts and, as a result, during consultations 
was affectionately dubbed the “vegetable 
patch” — growing a little bit of something 
for everyone. To avoid making a “vegetable 
patch” out of this article, we will focus on 
just a few plants in the garden, but we 
should signal that the changes also cover 
many issues not discussed here (such 
as tax, insurance and banking laws).
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Act on Public Offerings, Conditions Governing 
the Introduction of Financial Instruments into 
Organised Trading, and Public Companies

Prospectus

Art. 27(1a) was added to the Public Offerings Act to “discipline” 
issuers regarding their diligence in preparing complete documen-
tation for the Polish Financial Supervisory Authority (KNF) to ap-
prove a prospectus. This provision clearly indicates what defects 
in an application to KNF for approval of a prospectus will cause 
KNF to refuse to consider the application if the issuer does not cure 
the deficiencies within 7 days after KNF requests the issuer to do 
so. A material deficiency includes any failure to provide financial 
information required by law, e.g.:
–	 Financial statements
–	 Auditor’s report or review, as the case may be.

In the explanatory memorandum to the amendment, KNF stated 
that this provision is intended to curb the bad market practice of 
submitting a prospectus lacking key information necessary not only 
for approval, but even for checking against the criteria required 
under EU law. It is in the issuer’s interest to submit complete and 
consistent documentation, enabling the regulator to quickly review 
the application and approve the prospectus.

The amendment to Art. 51(3) of the act equates the effect of a 
decision on approval of a prospectus with a decision on approval 
of an annex. Now both types of decisions are immediately enforce-
able and there is no right to seek reconsideration.

Art. 27(1a)

Art. 51(3)
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Extension of KNF’s powers

The new wording of Art. 68(1)(5) strengthens KNF’s supervisory 
measures in overseeing the performance of duties referred to in 
Chapter 4a governing remuneration policies and reports in public 
companies. Among other things, public companies are required 
to adopt and publish on their website a policy for remuneration 
of management board and supervisory board members. The ex-
panded powers allow the regulator to request information from 
the company and make recommendations to the company with 
regard to shortcomings in performing these duties.

The amendment introduced Art. 68 (1b) and (2), allowing KNF 
to request information from issuers whose shares have been delist-
ed, relating to events and circumstances that occurred when the 
issuer’s shares were admitted to regulated or alternative trading or 
were the subject of an application for admission to trading on those 
markets. At KNF’s request, members of the issuer’s management or 
supervisory bodies, or employees, liquidators, receivers in bank-
ruptcy or administrators in restructuring must provide KNF with 
written or oral information and explanations without delay, as well 
as prepare and provide KNF with copies of documents and other 
media enabling KNF to perform its oversight tasks. This duty also 
applies to the issuer’s auditors and to members of the governing 
bodies, or employees, of the audit firm.

KNF has also been empowered to request information from 
entities otherwise not overseen by KNF but parties to a contract, 
transaction or arrangement with an issuer of securities. The justi-
fication for this provision is plain: “It will increase the effectiveness 
of oversight with regard to market manipulation and disclosure of 
confidential information, due to the ability to cross-check the in-
formation provided by the supervised entity.”

The Polish Financial Supervisory Authority must also inform 
the company operating the regulated market of the method for 
handling notification of a disclosed material breach of obligations 
under the Market Abuse Regulation (MAR) by issuers in the al-
ternative trading system (ATS). The addition of this provision will 
allow the ATS operator to receive feedback on cases it has notified 
to KNF, which will ensure more effective supervision of issuers’ 
compliance with their MAR obligations.

Art. 68(1)(5) 

Art. 68 (1b) and (2)
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Act on Investment Funds and Management 
of Alternative Investment Funds

Securitisation

In the Investment Funds Act, the type of fund previously called a 
“securitisation fund” (fundusz sekurytyzacyjny) is now called a “re-
ceivables fund” (fundusz wierzytelności), introducing appropriate 
amendments to Chapter 3 describing the nature and operation of 
receivables funds. This change is accompanied by a change in the 
name of these funds in other laws, such as the Banking Law.

The justification to the amendment states that the reason was 
to avoid overlapping names for concepts under Polish and EU law 
that have different meanings, and to avoid potential doubts about 
the relationship between Polish and EU law. The amendment pre-
serves the existing construct in Polish law of funds investing in 
receivables (with exposure to receivables risk). If the conditions 
set forth in the EU’s Securitisation Regulation are met, the relevant 
provisions of EU law will apply to the activities of these investment 
funds or other entities. However, the justification indicates that 
given the limited experience of applying Regulation 2017/2402 in 
Poland and the lack of established practice in this area, at this stage 
it would be premature to propose more far-reaching amendments 
to securitisation funds (receivables funds).

Alternative investment companies — ASI

The amendment made many changes regarding the management 
of alternative investment funds in the form of an “alternative in-
vestment company” (alternatywna spółka inwestycyjna or ASI) 
under Polish law, and offering and trading of participation rights 
in these companies. In particular, the amendment specifies that 
an ASI investor must be a professional client within the meaning 
of the Investment Funds Act.

Since this issue raised interpretive doubts whether the pro-
vision applies to all modes of share acquisition, on 1 September 
2023 KNF and the Ministry of Finance published a joint commu-
niqué reading:

Regulation (EU) 
2017/2402 laying down 
a general framework 
for securitisation and 
creating a specific 
framework for simple, 
transparent and stand-
ardised securitisation

We also write about 
securitisation in the 
article at page 219.
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Art. 11b(4) 

In this regard, it should be clarified that the purpose of the 
amendment is to regulate the trading of ASI participation rights 
primarily from the point of view of the possibility of their acqui-
sition by retail clients outside of organised trading. Thus, these 
changes do not apply to shares issued by ASIs which, on the date 
of entry into force of the amending act, are admitted to trading 
on a regulated market or introduced into an alternative trad-
ing system. Therefore, the newly introduced provisions should 
not be interpreted to exclude such ASIs from organised trading. 
However, the introduced provisions limiting the transferability 
of participation rights (shares) in ASIs will apply to ASI shares 
that are not admitted to organised trading.

This interpretation means that retail clients will be able to buy and 
sell ASI shares in organised trading (on the secondary market).

Financial Market Supervision Act

KNF interpretations

The Financial Market Supervision Act governs the right of financial 
market entities to file a request with KNF for an individual interpre-
tation on the scope and manner of application of statutory provi-
sions and executive regulations. Such a request may be made only 
for products and services aimed at developing innovations on the 
financial market. The request for an interpretation must include a 
comprehensive description of the current facts or future event to 
which the interpretation will apply, and the applicant’s own posi-
tion on the issue.

The amended act states that KNF’s interpretation must be is-
sued without undue delay, but no later than 45 days after filing 
of a request for an interpretation, or in particularly complicated 
cases 60 days.

KNF’s failure to issue an interpretation within the stated time 
limits will be deemed to confirm the applicant’s position. KNF’s 
interpretation is not binding, but compliance with the interpre-
tation cannot be grounds for imposition of administrative sanc-
tions by KNF.



209financial market  ·  public companies  ·  investors

Art. 11c was added, governing the right of an entity to release in-
formation on financial market supervision measures taken against 
the entity or affecting the entity, in particular information on:
–	 Oversight performed by KNF
–	 Interpretations issued at the entity’s request
–	 Responses and positions obtained by the entity.

Information published by the entity must not to be used to create 
an impression that the products or services offered by the entity 
are risk-free or carry a significantly lower level of risk, or that KNF 
guarantees that the entity will meet its obligations in this regard.

If this prohibition is violated, KNF will issue a recommenda-
tion to the entity to cease and desist. Within 7 days of receipt, the 
entity may raise objections to the cease-and-desist recommenda-
tion. Raising objections suspends the obligation to implement the 
recommendation until KNF acts on the matter. If objections are 
raised, KNF may withdraw the recommendation, issue a new rec-
ommendation, or issue a decision ordering compliance with the 
recommendation. KNF may also issue such a decision if the entity 
does not raise objections by the deadline and fails to comply with 
the recommendation.

If the entity fails to comply with the cease-and-desist order, the 
Polish Financial Supervision Authority may impose a fine on the 
entity not exceeding PLN 500,000.

Art. 11c
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Streamlined  
pre-pack bankruptcy 
on the horizon

In December 2022, the European 
Commission presented a proposal for a 
Directive of the European Parliament and 
the Council harmonising certain aspects 
of insolvency law. Although still distant, 
its implementation is aimed at further 
alignment of insolvency proceedings 
across EU member states, increasing their 
efficiency and better protecting creditors’ 
interests. An important element of the 
proposed solutions is the prepackaged 
liquidation procedure, or “pre-pack,” which 
already exists in the Polish Bankruptcy 
Law. Its purpose is the liquidation (sale) of 
the debtor’s business or significant assets 
along with the declaration of bankruptcy.
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The proposed directive would introduce significant, innovative 
changes from the perspective of Polish bankruptcy law, and there-
fore it is worth getting acquainted with the proposal before it is 
implemented into both the European and national legal orders.

Pre-pack under Polish bankruptcy law

In Polish law, a pre-pack bankruptcy consists in the sale of the 
debtor’s enterprise, an organised part of the enterprise, or assets 
constituting a significant part of the business to an acquirer des-
ignated by the debtor or a creditor filing a bankruptcy petition.

The pre-pack is inextricably linked to the declaration of bank-
ruptcy. When declaring the debtor’s bankruptcy, the bankruptcy 
court simultaneously approves the terms of sale of the debtor’s 
assets, indicating at least the acquirer and the price. The court’s 
approval of the terms of sale is based on an appraisal of assets 
prepared by an expert selected by the pre-pack applicant. The 
court must approve the terms of the sale if the price offered is 
higher than the amount obtainable in bankruptcy proceedings 
under the general rules, that is, in a liquidation conducted by a 
bankruptcy trustee after the declaration of bankruptcy (most of-
ten using a time-consuming bidding procedure). Also, the court 
may approve the pre-pack if the price is approximately equal to 
the amount obtainable in bankruptcy proceedings. The contract 
transferring ownership of the debtor’s assets is concluded after 
bankruptcy is declared, between the trustee and the acquirer ap-
proved by the court.

When the pre-pack procedure was introduced in the Polish 
Bankruptcy Law (1 January 2016), interest in this liquidation proce-
dure was high. Many insolvent debtors sought investors to liquidate 
their assets as quickly as possible as part of bankruptcy proceedings. 
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However, after a few months of applying the new provisions, it 
turned out that although the terms of sale are approved quite quick-
ly, the court order approving the pre-pack is sometimes challenged 
by other stakeholders (e.g. secured creditors), prolonging the whole 
procedure (often by many months), making the procedure not very 
attractive for the acquirer.

Although the bankruptcy provisions allow the business or other 
components covered by the pre-pack to be released to the inves-
tor even before the order approving the pre-pack becomes legally 
final, the uncertainty surrounding the finality of the court’s ruling 
approving the terms of sale discouraged investors. They also feared 
liability for managing property that ultimately would not become 
theirs. This discouraged them from investing time and money in 
an uncertain and lengthy process for acquiring distressed assets.

From 1 December 2021, changes were introduced to the Polish 
pre-pack. They were designed to safeguard creditors’ interests, but 
in practice they further prolonged the entire procedure preceding 
the declaration of bankruptcy and approval of the terms of sale. 
Effectively, the Polish pre-pack has become marginalised, and is 
applied sporadically, in a situation where basically all stakeholders 
 — the debtor and essentially all creditors — agree that a quick sale 
of assets at the price offered by the investor is beneficial to them. 
In view of the conflicting interests of different creditor groups, this 
is obviously a rare situation. Therefore, the new form of pre-pack 
provided for in the Commission’s proposal is a welcome develop-
ment for Polish law.

Two phases of the new procedure

According to the proposed directive, the pre-pack procedure is to 
consist of two phases: a preparation phase and a liquidation phase. 

In the preparation phase, at the debtor’s request, the court will 
appoint a monitor, who under Polish law will be a licensed restruc-
turing adviser. At this stage, with the adviser’s help, the debtor will 
seek an acquirer for all or part of its business. The purpose is to 
present the best offer to the court for approval in the second phase 
(liquidation, the bankruptcy proceeding proper)—an offer that 
should be selected through a competitive, transparent, fair and 
market-based procedure.

Proposal for a Directive 
harmonising certain 
aspects of insolvency law

The adviser will be 
chosen by the debtor at 
its discretion in line with 
market standards, and 
the court will merely 
confirm the choice.
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The court’s approval of the bid is subject to a finding by the 
monitor that the best bid does not clearly violate the criterion of 
protecting the best interests of creditors. Thus, the monitor will 
assess whether the sale of the debtor’s business to the selected bid-
der would materially worsen the creditors’ situation compared to 
traditional liquidation of the bankruptcy estate by a bankruptcy 
trustee. The responsibility for assessing the criteria for selecting 
the best bid rests with the monitor, whose position will be crucial 
to the court in approving the bid.

The directive would leave it up to the member states to deter-
mine the procedure that will determine the best bid in the prepa-
ration phase. It is permissible for only one bid to be submitted. At 
that time, the bid is considered to reflect the market price of the 
business. However, it is always possible to conduct an auction after 
the start of the liquidation phase. The auction must begin within 
two weeks of opening the liquidation phase and last no longer than 
four weeks. The auction is public, and will open at the bid selected 
by the monitor as part of the preparation phase.

During the preparation phase, at the request of a debtor who is 
insolvent or at risk of insolvency, the court could issue a stay of en-
forcement against the debtor, after hearing the views of the monitor.

The introduction of two phases for a pre-pack liquidation is a 
good solution. The first phase, which is essentially extrajudicial (the 
court only appoints the monitor), serves the purpose of seeking an 
investor. At this stage, the investor can conduct due diligence on 
selected assets. In the second phase, selection of the bid is only to 
be approved by the court, but the court can still refuse to approve 
the sale if the criteria for selecting the best bid have not been met.

An important new feature is restricting the suspensive effect 
of challenging the court’s order approving the sale to a situation 
where the complainant submits security adequate to cover poten-
tial injury caused by suspension of the sale. Framing the right to 
appeal the court’s order approving the sale in this way could do 
much to streamline the pre-pack procedure, since it has been the 
filing of complaints by creditors, or debtors themselves, that has 
been the main factor prolonging pre-pack proceedings in Poland. 
However, the obligation to provide security may be excluded in the 
case of individuals challenging the court order authorising the sale. 
And creditors and shareholders of the debtor retain the right to be 
heard before the court approving the terms of sale.
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Special effects of a pre-pack sale

The proposed directive upholds the enforcement effect of the sale 
of the debtor’s business, meaning that the acquirer will not be li-
able for tax obligations or other debts that arose before the asset 
was acquired. However, the proposal provides that the acquirer 
can still expressly agree to extend its liability.

A controversial solution is the automatic assignment to the 
acquirer of the business of contracts not being performed by the 
debtor that are necessary for continuation of the debtor’s business, 
even without the consent of the other party to the contract (other 
than contracts with the acquirer’s competitors). Although the court 
may individually waive this rule, for example in cases where termi-
nation of the contract is in the interest of the debtor’s enterprise, 
this should be considered a proposal that goes too far. Indeed, it 
violates the enforcement effect of acquisition of assets in bankrupt-
cy proceedings, which in principle means that the buyer does not 
assume any of the seller’s liabilities. Forced assumption of default-
ed agreements artificially binds the acquirer of the debtor’s busi-
ness to existing counterparties, whom the acquirer never selected 
or checked, significantly restricting the buyer’s business freedom.

On the other hand, a positive proposal is the possibility for the 
monitor to obtain interim financing for the debtor, which will then, 
in the bankruptcy proceeding, enjoy priority over other creditors, 
as well as allow the financing claim to be set off against the price 
that would be paid for the debtor’s assets acquired in a pre-pack, 
if the financer becomes both the bidder and the acquirer of the 
assets. Also, creditors secured against assets liquidated in the pre-
pack procedure will have the right to setoff against the purchase 
price of the collateral if they decide to make a bid (with a credit 
toward the purchase price). Setoff will be allowed provided that 
the value of these creditors’ claims is significantly lower than the 
market value of the business. However, this right will not apply to 
unsecured creditors — an approach that has been called for in Pol-
ish bankruptcy practice for many years.
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Debtor or creditor:
•	 Files a bankruptcy petition
•	 Indicates the acquirer of the enterprise / organised part of the enterprise / 

assets comprising a significant part of the enterprise 

Expert witness privately hired by the debtor or creditor:
•	 Appraises the assets (verifies the amount that could be obtained in a 

liquidation conducted by a bankruptcy trustee under the general rules)

Bankruptcy court:
•	 Declares the debtor’s bankruptcy
•	 Approves the terms of the sale of the debtor’s assets if, according to the 

expert’s appraisal, the sale to the acquirer will yield an amount similar to 
or greater than the amount that could be obtained by a bankruptcy trustee 
under the general rules

Sale contract between the trustee and the court-approved buyer

Other stakeholders may challenge the approval of the sale (delaying the 
procedure by months).

Preparation phase
•	 Debtor chooses a restructuring adviser
•	 At the debtor’s request, the court appoints the restructuring adviser as 

“monitor”
•	 With the adviser’s help, the debtor seeks an acquirer for its business
•	 With the adviser’s approval, the debtor presents the best bid to the court 

Liquidation phase
•	 The monitor makes a finding that the best bid meets the criteria of 

protecting the creditors’ best interests
•	 If the criteria are met, the court approves the bid after giving creditors and 

the debtor’s shareholders an opportunity to be heard

Optionally: a time-limited public auction (up to 6 weeks) in which investors 
other than the one selected by the debtor may bid higher than the bid 
selected in the preparatory phase

The order approving the sale can be appealed if the complainant submits 
security covering the potential injury caused by suspension of the sale.

Pre-pack today

Proposed 
streamlined pre-pack
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Conclusion

The final shape of the directive and the method of its implementa-
tion in Polish bankruptcy law will determine whether the new solu-
tions increase the efficiency of the pre-pack procedure and enable 
faster liquidation of an insolvent debtor’s assets and satisfaction of 
its creditors. The approach of a two-phase procedure (with limited 
court participation) is a very good step aimed at deformalising the 
process of selecting a bidder with the help of a licensed restructur-
ing adviser, followed by court approval in an expedited procedure 
with a limited right of appeal by creditors.

Certainly, the existing provisions of the Polish Bankruptcy Law 
could benefit from the aims of the proposed directive, especially 
simplifying the judicial part of the pre-pack procedure and the ef-
fectiveness of finalisation through irrevocable transfer of ownership 
of the acquired assets to the buyer.
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When is a transaction 
deemed to be 
securitisation, 
and what are 
the implications?

Securitisation involves conversion of 
receivables into liquid funds or transfer of 
repayment risk to a third party. In Poland, 
this process is only sporadically regulated, 
covering only some of the structures found 
on the market. But when a transaction is 
deemed to constitute securitisation, there 
are additional obligations on the parties.
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Understood as the right to receive payment from a customer or 
counterparty, claims for payment of money due (receivables) are a 
significant asset of any business. They arise whenever the creditor 
does not receive immediate payment. Sometimes this occurs in 
the form of credit or loans (from banks or other lenders), or other 
times in the form of trade credit (from manufacturers or suppliers 
of goods) or deferred payment for goods or services purchased by 
consumers (“buy now, pay later”).

Whether and when a business receives money in payment of 
its receivables is of great importance for its financial liquidity and 
operating success. Not surprisingly, transactions in receivables are 
nothing new or unusual on the market. Receivables are offered as 
collateral for financing from a bank or specialised fund (pledged or 
assigned as collateral), but are also sold in exchange for immediate 
payment (e.g. factoring). The risk of non-payment of these receiv-
ables often constitutes a separate element of various agreements 
under which the initial creditor or a third party may be liable for 
the debtor to make payment.

When preparing to conduct transactions involving receivables, 
it is important to consider whether a transaction in the proposed 
form and content might get the parties caught up in the framework 
of regulated forms of receivables management. In this article, we 
will focus on the classification of such a transaction as securitisa-
tion (traditional or synthetic), which affects the scope of obligations 
of the original creditors, purchasers of receivables, and investors 
financing the acquisition.

The most important factors for properly determining whether 
a transaction constitutes securitisation are its structure and the 
allocation of risk among the participants in the transaction. Of sec-
ondary importance will be the nature of the receivable, and even 
whether the receivables are being serviced or are non-performing.
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What is securitisation?

Securitisation does not have one simple definition. It is essential-
ly an economic process consisting of converting a receivable into 
liquid funds or transferring the risk of non-payment to a third 
party. This process can consist of a number of legal acts. In Poland, 
specific definitions of securitisation can be found in certain laws, 
but at the moment it can hardly be said that any one statute com-
prehensively regulates the process of securitisation of receivables.

The entire process usually consists of three stages:
1.	 A set of financial assets, i.e. certain receivables against debtors, 

is separated from the assets of the existing creditor. The business 
line of the original creditor (the originator) is irrelevant for this 
purpose — it could be a bank, a non-bank lender, or a provider of 
goods or services completely unrelated to the financial market.

2.	 These receivables or the risks associated with them are trans-
ferred to a third party.

3.	 The third party covers the value of the purchased receivables 
with funds from investors whose financing is secured by the 
receivables acquired by the third party from the originator.

Fig. 1  Simplified diagram of a securitisation transaction
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A simplified diagram of a securitisation transaction is provided in 
Figure 1. In practice, many more entities may be involved, but for 
the purposes of this article this simplified scheme will suffice. Most 
important is to recognise that the subject of the contract must be 
receivables, and the party purchasing the receivables or assuming 
the risks must be financed by external parties.

In legal terms, securitisation is defined at the EU level in the 
Securitisation Regulation (2017/2402), and the risks we want to 
highlight are associated with this regulation. Securitisation has 
no legal definition in Polish law. Regulation of this area used to be 
residual and scattered across several laws, mainly in the Act on In-
vestment Funds and Management of Alternative Investment Funds 
and the Banking Law, but after the September 2023 amendments 
the terms related to securitisation were removed from these legal 
acts and replaced with other terms (e.g. what was called a “securiti-
sation fund” (fundusz sekurytyzacyjny) is now called a “receivables 
fund” (fundusz wierzytelności)). The drafters of these amendments 
justified them by the need to ensure consistency between the na-
tional law and the EU regulation, so that the same legal term is not 
understood differently in the same system.

An economic approach to defining securitisation has also been 
adopted by the Supreme Court of Poland, stating: 

Securitisation is an economic process aimed at generating cash 
from receivables by issuing securities whose redemption is se-
cured by the securitised receivables. The rationale behind this 
process is to create a situation allowing investors who place funds 
in such collateralised securities to reduce their risk, making them 
more attractive and allowing them to increase their value. This 
is done by establishing a separate legal entity whose situation 
and economic position provides higher creditworthiness than 
the entity interested in raising funds from the receivables (the 
originator of the securitisation).

An analysis of the domestic regulations and the method of opera-
tion of investment funds led to the conclusion that the activity of 
securitisation funds (today’s “receivables funds”) constitutes secu-
ritisation in the economic sense, but may or may not fulfil the char-
acteristics of securitisation as referred to in Regulation 2017/2402.

Supreme Court of 
Poland resolution of 
29 November 2007, case 
no. III CZP 101/07

Regulation (EU) 
2017/2402 of the 
European Parliament 
and of the Council 
of 12 December 2017 
laying down a general 
framework for securi-
tisation and creating 
a specific framework 
for simple, transparent 
and standardised 
securitisation, and 
amending Directives 
2009/65/EC, 2009/138/
EC and 2011/61/EU 
and Regulations (EC) 
No 1060/2009 and (EU) 
No 648/2012

A securitisation transac-
tion may also involve a 
debt collector or servicer, 
who is responsible for 
dealing with the debtors 
of the receivable and 
who may also be the 
originator, e.g. a manu-
facturer or a bank.
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Nonetheless, it should be pointed out that securitisation trans-
actions that do not constitute securitisations within the meaning 
of Regulation 2017/2402 do exist. From a legal point of view, for 
assessing the risks and obligations of applying the EU regulation, 
what is relevant is that the transaction fulfils the prerequisites stat-
ed there. If a transaction does not fall within the definition of se-
curitisation in Regulation 2017/2402, this does not mean that it is 
a prohibited transaction or is not a securitisation in the economic 
sense. But the special obligations described in the regulation will 
not apply to such a transaction.

Securitisation in Regulation 2017/2402

Pursuant to Regulation 2017/2402, securitisation means a trans-
action or scheme whereby the credit risk associated with an expo-
sure or pool of exposures is tranched, having all of the following 
characteristics:
–	 Payments in the transaction are dependent upon the proceeds 

from the receivables
–	 The subordination of tranches determines the distribution of 

losses during the ongoing life of the transaction
–	 The transaction does not constitute specialised financing with 

the characteristics indicated in Regulation (EU) 575/2013.

Interestingly, Regulation 2017/2402 is not linked with the issuance 
of securities. This means that the manner in which the acquisition 
of receivables or assumption of credit risk is financed, whether by 
a loan, bonds or investment certificates, is irrelevant in assessing 
whether a transaction constitutes securitisation.

Instead, a key feature is the so-called tranching of credit risk. 
This involves establishing a hierarchy of tranches determining how 
losses will be allocated over the life of the transaction. Under the EU 
regulation, “tranche” is defined as a contractually established seg-
ment of the credit risk associated with receivables, where a position 
in the segment entails a risk of credit loss greater than or less than 
a position of the same amount in another segment. In other words, 
what matters is whether, as a result of the contract, one investor 
has a greater risk of non-repayment of the financing than another 

Regulation (EU) 
575/2013 of the 
European Parliament 
and of the Council of 
26 June 2013 on pru-
dential requirements for 
credit institutions and 
investment firms and 
amending Regulation 
(EU) No 648/2012
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investor. For example, two or more classes of securities are issued, 
where the return on the investment is allocated between the class-
es of securities by preference. The most privileged tranches (sen-
ior) are the first to receive the cash flows that remain after paying 
the transaction costs. Then the remaining balance is distributed 
among the lower-priority tranches (mezzanine and junior). In the 
case of losses, the reverse mechanism occurs: the tranches with 
the lowest priority lose first and lose the most. As long as all in-
vestors are treated the same, or the differences between them are 
not due to contractual arrangements, but for example structural 
arrangements (one investor takes up shares (equity) and the other 
provides a loan), the tranching prerequisite will not be met. But 
typically this problem can arise if one of the financing entities enters 
into an agreement to subordinate the repayment of its financing to 
the repayment of another investor (e.g. a bank provides credit to 
a company and a shareholder provides a subordinated loan). Also, 
there may be scenarios that are much more complicated, with the 
use of different collateral and agreements between investors.

Another feature of securitisation described in Regulation 
2017/2402 is that the payments must be dependent on the perfor-
mance of the receivables. Such a requirement should relate to the 
source of repayment of the financing by the entity that acquires the 
receivables or credit risk. If payment of the debt can be the only 
source of repayment, as opposed for example to the business car-
ried out by the debtor, then the prerequisite will be met. Here, it 
is important to distinguish a situation in which a business venture, 
e.g. construction of a factory, is financed by the sale of receivables 

Fig. 2  Hierarchy of tranches
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as a result of the business arrangements between the entities in-
volved, but the financing bank or shareholder does not look to the 
acquired receivable as the source of repayment, but looks to the 
operations of the factory itself and the creditworthiness of the bor-
rower. Often, this link will be evidenced by a limitation of the lia-
bility of the purchaser of a receivable to investors, where payments 
to investors become due only to the extent that the purchaser first 
receives payments on the securitised receivables.

A negative premise that prevents a transaction from qualifying 
as securitisation within the meaning of the EU regulation (even if 
the first two prerequisites are met) is when specialised financing 
is involved, consisting in providing financing to special-purpose 
vehicles, but the acquisition or operation of physical assets is fi-
nanced. The purpose of this prerequisite is to remove the risk that 
such financings, such as project finance, asset finance etc (despite 
the use of tranching and the capacity to repay the financing being 
tied to the ability of the financed assets to generate cashflows), will 
be regarded as securitisation.

It should be stressed that treatment of a transaction as securiti-
sation is independent of the type of receivables that are the subject 
of the transaction. It does not matter whether they are trade, loan or 
leasing receivables, receivables against third parties or intra-group 
receivables. It is also irrelevant whether the receivables are fully 
performing and timely serviced by the debtors, or the debtor has 
ceased payment and servicing of the debt.

This approach to defining securitisation transactions may raise 
practical problems for some entities, e.g. vendors of receivables. 
This is because many of the prerequisites, e.g. regarding the method 
of financing a transaction by the purchaser, may be beyond their 
knowledge and control. Thus it is possible to imagine a situation 
where a vendor of receivables is not even aware that it is subject 
to obligations under the EU regulation.

Traditional or synthetic?

The EU regulation distinguishes between two types of securiti-
sation: traditional (off-balance sheet) and synthetic (on-balance 
sheet). The main difference lies in the method of transferring the 
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credit risk from the originator to the purchaser. Under the first, the 
risk under the receivables is transferred by transferring ownership 
of the economic interest from the vendor (the originator) to the 
purchaser (e.g. an SPV). Thus, in “traditional” securitisation, the 
receivables must be transferred.

By contrast, in “synthetic” securitisation, the transfer of cred-
it risk is achieved using credit derivatives or guarantees, and the 
receivables being securitised remain with the originator. This pre-
supposes the transfer of a specific risk without transferring assets 
and separating them from the assets of the originator. It occurs by 
creating a right on the part of the vendor to obtain certain benefits 
in the event of default on the securitised receivables.

In the context of synthetic securitisation, one has to be particu-
larly careful when dealing with unusual financial products — as was 
discovered by one trader who wanted to shorten the timeframe for 
obtaining payment from its customers. The trader agreed with a 
financial institution that the financial institution would provide 
loans to the trader’s customers to pay the trader’s invoices. The 
lender demanded that the vendor assume part of the risk by guar-
anteeing up to 15% of the financing. Due to the assumption of credit 
risk through the guarantees, this structure was recognised by the 
European regulator as a synthetic securitisation.

Payment for receivables Payment guarantee in the event of 
default on repayment of receivables

Right to receivables Commission

Vendor of 
receivables

Risk vendor 
and creditor

Purchaser of 
receivables

Risk  
purchaser

Fig. 3  Traditional securitisation Fig. 4  Synthetic securitisation
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Consequences of classification of a transaction as 
securitisation

Treatment of a transaction as securitisation entails additional ob-
ligations for the participants, especially the investor, the vendor of 
the receivables or risk, and the purchaser of the receivables or risk.

The primary obligation of an investor is to exercise due diligence, 
both before taking a given securitisation position and when hold-
ing it. Only an institutional investor within the meaning of the EU 
regulation, e.g. an insurance company, an alternative investment 
fund manager (AIFM) or a credit institution, is required to do so.

Before taking possession of a securitisation position, an insti-
tutional investor conducts due diligence enabling it to assess the 
risks. It examines the risk characteristics of a given position and 
underlying exposures, the structural features of the securitisation, 
including the sequence of payments, credit enhancement and li-
quidity, and transaction-specific events of default.

When holding a securitisation position, the investor must have 
adequate procedures in place to monitor compliance of the secu-
ritisation with the conditions examined at the due diligence stage, 
including monitoring overdue positions, the occurrence of viola-
tions, recovery, and the collateral coverage ratio. The investor must 
also conduct stress tests in the context of cashflows and collateral, 
and ensure internal reporting and adequate knowledge of under-
lying positions and exposures.

Vendors and purchasers of receivables are required to make 
available to investors, potential investors and the relevant super-
visory authorities (in Poland, the Polish Financial Supervision 
Authority):
–	 Information on the underlying exposures
–	 All documentation essential for understanding the transaction, 

including asset sale agreements, assignments, novations, trans-
fers of assets, and documentation relevant to derivatives and 
guarantees

–	 Monthly or quarterly reports
–	 Information on any significant events, such as material breach-

es of the obligations set forth in the foregoing documents or 
a change in the risk profile of the securitisation or underlying 
exposures that may materially impact the income generated by 
the securitisation
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–	 Information on cases where securitisation no longer meets the 
requirements for simple, transparent and standardised securiti-
sations, if compliance with these requirements was previously 
reported.

Originators (the primary creditors) have another important ob-
ligation — to retain risk. This consists in permanently retaining a 
significant net economic interest in the securitisation of not less 
than 5%. By way of an exception, the risk-retention obligation may 
fall on a receivables servicing entity (e.g. a receivables portfolio 
management entity) when non-performing receivables are the 
subject of securitisation.

Conclusion

Because securitisation transactions are at least partially covered by 
the EU’s Securitisation Regulation, anyone entering into a transac-
tion involving receivables or credit risk must ask at least a few basic 
questions about the structure and parameters of the transaction. 
Indeed, examining the regulation, it is hard to avoid the impression 
that more transactions than originally expected may be subject to 
it, and certainly more than one’s business instincts might suggest.
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